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PREFACE 


This  short  paper  grew  out  of  a  lecture  given  to  the  Royal  Institute  of  International 
Affairs  on  27  November  1996  under  the  title  'Britain's  Record  in  Hong  Kong: 
Stability,  Prosperity  and  the  Democracy  Issue'.  Its  structure,  a  compromise  between 
the  chronological  and  the  thematic,  flows  from  a  decision  to  concentrate  on  areas 
which  have  proved  controversial,  particularly  the  way  in  which  the  key  negotiations 
with  China  have  been  handled.  For  that  reason,  and  for  lack  of  space,  I  have  not  tried 
to  describe  the  remarkable  growth  of  Hong  Kong's  economy  over  the  years,  though 
that  has  been  the  foundation  for  everything  else. 

My  paper  may  well  be  thought  to  fall  between  two  stools,  too  long  for  a  concise 
summary,  and  not  nearly  long  enough  for  a  full  and  scholarly  account  of  the  matters 
with  which  it  deals.  The  experts  will  find  little,  if  anything,  in  the  paper  which  is 
new.  What  I  have  tried  to  do  is  to  give  a  reasonably  coherent  though  far  from  com- 
prehensive account  of  the  way  in  which  Britain  has  carried  out  its  responsibilities  for 
Hong  Kong  in  the  decades  leading  up  to  the  transfer  of  sovereignty.  In  doing  so  I 
have  consulted  the  published  memoirs  of  leading  British  participants  in  these  events, 
including  those  of  Baroness  Thatcher,  Lord  Howe  of  Aberavon  and  Sir  Percy 
Cradock.  For  the  earlier  period  I  have  drawn  on  Dr  Steve  Tsang's  documentary  his- 
tory of  Hong  Kong,  Government  and  Politics  (Hong  Kong  University  Press,  1995). 
I  have  also  made  use  of  Hong  Kong  government  year  books,  which  provide  a  rich 
mine  of  information  on  all  matters  to  do  with  the  territory.  But  my  principal  source 
has  been  my  own  recollections,  derived  from  a  personal  involvement  in  Hong  Kong 
affairs  and  in  Britain's  relations  with  China  over  the  territory  which  lasted,  on  and 
off,  for  more  than  35  years.  The  judgments,  and  the  errors  of  commission  and  omis- 
sion, are  of  course  mine  alone. 

March  1997  Robin  McLaren 


I    INTRODUCTION 


At  midnight  on  30  June  1997  Hong  Kong  will  cease  to  be  a  British  dependent  terri- 
tory. Alone  among  the  dozens  of  territories  where  British  administration  has  come 
to  an  end  since  the  Second  World  War,  it  will  not  be  given  independence.  Instead, 
under  a  binding  treaty  signed  by  the  British  and  Chinese  prime  ministers  in  1984, 
sovereignty  will  be  transferred  to  the  People's  Republic  of  China.  One  of  the  most 
vibrant  of  modern  economies,  whose  success  has  been  built  on  the  freedoms  which 
its  people  enjoy  under  the  rule  of  law,  will  be  incorporated  into  a  state  still  domi- 
nated by  the  Chinese  Communist  Party,  whose  guiding  principles,  the  'four  cardinal 
points',  include  upholding  both  Marxism-Leninism-Mao  Zedong  thought  and  the 
people's  democratic  dictatorship. 

These  unique  circumstances  guarantee  that  the  world  will  be  watching  with  close 
attention  when  the  Union  flag  is  hauled  down  for  the  last  time.  For  mainland 
Chinese  the  occasion  will  be  one  for  national  rejoicing.  Many  people  in  Hong  Kong 
will  celebrate  with  them;  others  will  have  more  mixed  emotions,  their  patriotism 
tempered  by  apprehension.  For  the  British  there  will  be  a  natural  sadness  at  the  end- 
ing, after  more  than  150  years,  of  this  last  great  chapter  in  Britain's  imperial  history. 
But  there  will  also  be  a  sense  of  unease.  People  will  ask  -  they  do  ask  -  whether  suc- 
cessive British  governments,  Governors  and  parliaments  have  discharged  their 
responsibilities  towards  the  people  of  Hong  Kong  honourably  and  well.  Have  they 
done  the  right  thing  in  the  various  negotiations  with  China?  Could  things  have 
turned  out  differently  if  other  policies,  other  courses  of  action  had  been  adopted?  In 
this  paper  I  attempt  a  personal  assessment. 


2    THE  HISTORICAL  BACKGROUND 


Today's  Hong  Kong  came  into  British  hands  piecemeal  during  the  course  of  the 
nineteenth  century,  a  consequence  of  the  unwillingness  of  the  Qing  empire  to  open 
its  borders  to  foreign  trade,  and  the  determination  and  ability  of  the  Western  powers, 
led  by  Britain,  to  force  it  to  do  so.  The  territory  was  made  over  in  three  tranches  over 
a  period  of  55  years.  The  first  two  of  these  tranches,  Hong  Kong  Island  in  1 842,  and 
the  tip  of  Kowloon  peninsula  along  with  Stonecutters  Island  in  1861,  were  ceded  in 
perpetuity  following  Chinese  defeats  in  what  became  known  as  the  opium  wars 
between  Britain  and  China.  The  acquisition  of  territory  was  not  among  the  original 
objectives  of  the  earliest  of  these  wars,  but  by  the  time  the  British  government  of  the 
day  discovered  what  had  happened  it  was  a  fait  accompli.  Britain  thus  somewhat 
casually  came  into  possession  of  the  best  natural  harbour  in  south  China  and  most 
of  the  land  enclosing  it,  an  ideal  base  for  the  conduct  of  trade  with  the  mainland. 

The  third  enlargement  of  the  colony  came  at  the  end  of  the  century  when  the  Qing 
empire  was  in  terminal  decline  and  the  European  powers,  Russia  and  Japan  were 
scrambling  for  what  proved  to  be  a  final  swathe  of  territorial  concessions.  Sir  Claude 
MacDonald,  the  then  British  Minister  in  Beijing,  was  told  to  obtain  some  additional 
territory  on  the  mainland,  with  the  object  of  insulating  Hong  Kong  from  the  increas- 
ingly unpredictable  developments  in  China.  His  instructions  required  him  to  secure 
another  cession  in  perpetuity.  What  he  negotiated  was  a  99-year  lease:  MacDonald  was 
persuaded  by  imperial  officials  that  it  would  be  awkward  if  Britain  did  not  follow  the 
precedent  of  recent  grants  of  territory  to  Germany  and  France,  and  to  Britain  itself  in 
the  case  of  Weihaiwei  in  Shandong,  all  of  which  had  taken  the  form  of  leases.  The 
amount  of  new  land  involved  was  modest  by  the  standards  of  the  time  but  substantial 
in  relation  to  the  existing  colony:  the  New  Territories  (as  the  extension  became  known) 
make  up  well  over  90  per  cent  of  the  land  area  of  today's  Hong  Kong. 

This  nineteenth-century  background  is  important  for  an  understanding  of  twentieth- 
century  differences  between  Britain  and  China  over  Hong  Kong.  Few  in  Britain 
today  would  seek  to  defend  the  cavalier  fashion  in  which  the  territory  was  acquired 
but  fewer  still  are  bothered  by  it:  the  past  is  a  foreign  country  where  things  were 
done  differently.  Chinese  feelings  are  stronger.  For  Chinese  leaders  in  the  1990s  as 


much  as  for  their  Kuomintang  and  communist  predecessors,  Hong  Kong's  survival 
as  a  British  territory  has  been  a  constant  reminder  of  the  humihations  which  imper- 
ial China  endured  at  the  hands  of  the  Western  powers.  As  Party  Secretary  and 
President  Jiang  Zemin  put  it  in  a  New  Year  broadcast  for  1997:  'The  return  of  Hong 
Kong  to  the  motherland  will  wash  away  a  century-old  national  disgrace. . . '  Viewed 
from  that  perspective,  the  surprising  thing  is  not  that  the  entire  territory  of  Hong 
Kong  is  to  be  returned  to  China  on  the  expiry  date  of  the  New  Territories'  lease,  but 
that  British  administration  has  lasted  as  long  as  it  has. 

It  is  fascinating,  if  idle,  to  speculate  on  what  might  have  happened  had  the  New 
Territories  been  ceded  in  perpetuity  like  the  rest  of  Hong  Kong.  It  would  have  meant 
that  Hong  Kong,  like  Macao,  would  have  had  no  particular  date  hanging  over  it,  and 
that  might  have  delayed  a  resolution  of  the  issue.  Whether  an  increasingly  self- 
confident  Chinese  leadership  would  have  been  willing  to  enter  the  twenty-first 
century  with  Hong  Kong  and  Macao  still  under  colonial  rule  is  another  matter  entire- 
ly. As  it  was,  at  the  time  the  New  Territories  were  leased  nobody  apart  from  one  or 
two  official  lawyers  seems  to  have  regarded  the  lease  arrangement  as  a  potential 
problem:  for  most  practical  purposes  99  years  is  a  very  long  time. 

Hong  Kong's  status  as  a  British  dependency  could  easily  have  ended  with  the 
defeat  of  Japan  in  the  Second  World  War.  As  the  war  in  the  Pacific  progressed  there 
was  little  enthusiasm  in  the  United  States  for  the  restoration  of  European  colonial 
privileges  in  Southeast  Asia  and  the  Far  East.  President  Roosevelt  himself  would 
have  preferred  to  see  Hong  Kong  made  over  to  Chiang  Kai-Shek  once  the  Japanese 
had  been  ousted.  Naturally  enough,  that  would  also  have  been  Chiang's  preference, 
and  he  had  no  doubt  been  encouraged  to  believe  that  Hong  Kong  would  be  returned 
by  Britain's  willingness,  in  the  Sino-British  Treaty  of  1943,  to  confirm  its  abandon- 
ment of  the  right  to  extraterritoriality  and  to  maintaining  concessions  in  China. 
Winston  Churchill,  however,  had  no  intention  of  giving  up  Hong  Kong,  and  luck  and 
some  neat  British  footwork  ensured  that  it  was  British  rather  than  Chinese 
(Kuomintang)  forces  which  took  the  Japanese  surrender  in  Hong  Kong  in  1945  and 
re-established  the  pre-war  administration.  But  it  might  easily  have  been  otherwise. 


3  ECONOMIC  GROWTH  AND  BRITISH 
ADMINISTRATION 


In  assessing  Britain's  record  in  Hong  Kong,  there  is  one  area  about  which  there  is 
little  controversy:  the  territory's  material  progress,  the  success  of  its  economy  and 
the  wealth  and  well-being  of  its  people.  Here  the  facts  speak  for  themselves.  In  1945, 
when  British  administration  was  re-established  after  the  Japanese  occupation,  the 
population  had  been  reduced  from  its  pre-war  figure  of  1.6  million  to  some  600,000 
and  the  territory's  economy  was  shattered.  Less  than  forty  years  later,  when  the  Joint 
Declaration  was  signed.  Hong  Kong  had  become  one  of  the  economic  wonders  of 
the  world,  a  major  manufacturing  and  trading  centre  whose  people  enjoyed  a  stan- 
dard of  living  second  in  Asia  only  to  Japan.  Today  GDP  per  head,  at  US$23,200,  is 
higher  than  that  of  Canada  and  Australia  -  and  the  UK. 

It  is  axiomatic  that  Hong  Kong's  economic  success  has  been  built  upon  its  geo- 
graphical location  and  upon  the  hard  work  and  entrepreneurial  skills  of  its  predom- 
inantly Chinese  people.  The  symbiotic  relationship  with  China,  and  the  often  tumul- 
tuous turn  of  events  on  the  mainland  over  the  past  fifty  years,  are  an  important  part 
of  the  story.  Hundreds  of  thousands  of  people  sought  safety  in  Hong  Kong  in  the 
years  before  and  after  the  communist  takeover  in  1949.  By  mid- 1950  the  population 
was  estimated  at  some  2.2  million;  by  1959  it  was  approaching  3  million,  just  under 
half  today's  figure.  Many  of  these  new  arrivals  brought  manufacturing  knowledge 
and  entrepreneurial  skills  with  them,  qualities  then  unappreciated  in  the  new  China: 
Shanghai's  loss  was  Hong  Kong's  gain.  Later,  during  the  fallow  years  of  the  main- 
land's greatest  isolation.  Hong  Kong  was  China's  window  ori  the  world,  the  conduit 
through  which  Western  goods  and  information  reached  those  privileged  to  enjoy 
them.  In  the  1970s  the  territory's  prosperity  grew  as  the  Cultural  Revolution  wound 
down.  And  in  the  past  eighteen  years  Deng  Xiaoping's  determination  to  modernize 
China's  economy,  and  his  willingness  to  adopt  Western  methods  and  practices  to 
achieve  his  aims,  opened  up  extraordinary  opportunities  for  Hong  Kong  businesses, 
and  transformed  Hong  Kong's  economy  as  well  as  that  of  the  neighbouring  parts  of 
China.  Hong  Kong  businesses  now  have  some  50,000  factories  in  southern  China, 
employing  over  five  million  workers,  one  of  the  reasons  why  during  the  Deng  era 
Hong  Kong  rose  from  23rd  to  8th  place  in  the  list  of  the  world's  trading  economies. 


In  the  process  Hong  Kong  transformed  itself  from  a  predominantly  manufacturing 
to  a  service-based  economy. 

So  good  geography,  good  luck  and  the  energy  and  sheer  hard  work  of  its  people 
have  played  a  major  part  in  Hong  Kong's  phenomenal  success.  But  it  is  right  to 
acknowledge  that  there  has  been  another  ingredient:  the  administrative  link  with 
Britain,  the  link  through  which  Hong  Kong  has  enjoyed  the  benefits  of  sound  gov- 
ernment under  the  rule  of  law.  Over  the  years  the  Hong  Kong  government  has  pro- 
vided honest  and  efficient  administration,  pursuing  policies  inelegantly  defined  by  a 
former  Financial  Secretary,  Sir  Phihp  Haddon-Cave,  as  'positive  non-interventionism' 
-  a  combination  of  judicious  support  for  the  economy  when  needed  with  the  mini- 
mum of  government  interference.  Businesses  have  been  able  to  invest  and  trade, 
confident  in  the  knowledge  that  the  playing  field  has  been  kept  level  by  a  highly 
capable  civil  service  and  an  impartial  judiciary.  Law  and  order  have  been  main- 
tained, firmly  but  fairly.  A  distinctive  society  has  grown  up,  prosperous,  well- 
educated  and  self-confident,  proud  of  its  achievements  and  its  place  in  the  world. 

In  spite  of  its  non-interventionist  approach  (public  spending  is  still  only  18  per 
cent  of  GDP)  the  Hong  Kong  government  has  been  an  important  provider  of  public 
housing,  education,  and  also  health  and  welfare  services  for  the  least  well-off  in  the 
community.  The  government  now  plays  a  key  role  in  all  these  areas,  in  partnership 
with  a  network  of  voluntary  organizations  and  advisory  bodies. 

Housing  has  posed  special  and  often  acute  problems,  given  the  rapid  rise  in 
population  in  the  postwar  years  and  the  severe  shortage  in  Hong  Kong  of  suitable 
building  land.  There  was  no  accommodation  for  many  of  the  people  who  flooded 
into  the  territory  from  China  in  the  late  1940s  and  huge  squatter  camps  grew  up  in 
which  people  lived  in  shacks  constructed  from  whatever  materials  came  to  hand. 
Prompted  by  a  disastrous  fire  in  1954,  in  which  53,000  people  lost  their  homes,  the 
Hong  Kong  government  started  to  build  basic  multi-storey  'resettlement'  blocks  in 
which  to  rehouse  people  from  squatter  areas.  Over  the  years  this  emergency  relief 
has  developed  into  a  major  public  housing  programme.  Today  41  per  cent  of  the 
population  live  in  heavily  subsidized  rented  accommodation  and  a  quarter  of  a  mil- 
lion people  have  been  helped  to  buy  their  own  homes.  The  government  has  con- 
stantly improved  the  designs  of  its  new  accommodation,  and  upgraded  its  existing 
stock,  but  there  will  always  be  more  to  do. 

In  the  early  1970s  the  Hong  Kong  government  began  to  give  higher  priority  to 
education,  and  most  primary  and  secondary  schools  are  now  publicly  funded. 
Since  1971  there  has  been  free  or  government-subsidized  primary  education  for  all 
children.  By  the  end  of  the  decade  the  school  leaving  age  had  been  raised  to  15. 
The  1980s  saw  a  big  expansion  of  tertiary  education,  especially  in  science  and 
technology,  and  18  per  cent  of  all  school  leavers  now  go  on  to  take  degree  courses. 


Health  services  in  Hong  Kong  arc  now  among  the  best  anywhere.  Life  expectan- 
cy is  better  than  in  all  OECD  countries  except  Japan,  and  infant  mortality  figures  are 
better  than  in  the  United  Stales,  Germany  or  Britain.  Welfare  provision  is  no  longer 
seen  as  mainly  a  family  responsibility.  In  the  past  five  years  the  Hong  Kong  gov- 
ernment has  paid  particular  attention  to  ihc  needs  of  the  elderly,  the  chronically  sick 
and  the  disabled.  The  aim  has  not  been  to  undermine  the  territory's  competitiveness 
by  setting  up  a  welfare  state  in  advance  of  the  handover,  but  to  ensure  that  the  dis- 
advantaged have  a  fair  share  of  the  community's  increased  prosperity. 

Hong  Kong  under  British  administration  has  of  course  had  its  share  of  scandals 
and  corruption  cases,  its  crooked  lawyers,  its  bent  policemen  and  so  on.  No  society 
is  immune  from  failings  of  that  kind.  But  in  Hong  Kong,  as  in  most  Western  soci- 
eties, such  things  are  the  exceptions  that  prove  the  rule.  The  will  to  correct  them  has 
been  there,  and  new  mechanisms  have  been  created  when  necessary.  To  take  one 
example,  in  the  early  1970s  evidence  emerged  of  syndicated  corruption  in  the  pub- 
lic service,  particularly  the  police.  In  1974  the  Independent  Commission  Against 
Corruption  was  established  to  deal  with  the  problem.  That  helped  to  bring  about  a 
major  change  in  public  attitudes.  Corruption  was  not  eliminated  and  the  ICAC  is  still 
needed.  But  organized  corruption  of  the  old  kind  was  brought  effectively  to  an  end. 

Until  comparatively  recently,  the  upper  ranks  of  the  Hong  Kong  civil  service 
were  dominated  by  expatriates.  Some  had  served  in  other  colonial  territories;  many 
spent  their  whole  service  in  Hong  Kong,  to  which  they  were  fiercely  loyal.  Today  98 
per  cent  of  the  public  service,  including  the  great  majority  of  its  most  senior  mem- 
bers, are  local  officers.  This  is  partly  the  result  of  a  deliberate  policy  of  localization 
pursued  in  recent  years  in  preparation  for  the  transfer  of  sovereignly,  when,  in  accor- 
dance with  the  Joint  Declaration  and  the  Basic  Law,  about  27  top  posts  will  have  to 
be  occupied  by  Chinese  nationals.  But  it  is  also  the  natural  outcome  of  the  recruit- 
ment of  bright  local  graduates  to  the  public  service  from  at  least  the  early  1970s 
onwards,  and  of  the  careful  nurturing  of  their  talents  over  the  years.  China's  recog- 
nition of  the  value  to  Hong  Kong  of  the  public  service  which  the  Special 
Administrative  Region  will  inherit  speaks  for  itself. 


4  THE  CHINESE  ATTITUDE 


Judging  from  their  actions  as  well  as  their  words,  the  attitudes  of  China's  leaders 
towards  the  continued  existence  of  Hong  Kong  as  a  British  territory  have  been 
ambivalent.  On  the  one  hand,  Hong  Kong  is  a  continual  reminder  of  the  weakness  of 
the  Qing  empire  in  the  nineteenth  century,  and  of  the  humiliations  inflicted  upon  it  by 
expansionist  Western  powers,  Britain  foremost  among  them.  Thus  the  various  treaties 
under  which  the  territory  of  Hong  Kong  was  made  over  to  Britain  are  regarded  as 
'unequal',  because  imposed  on  China,  and  therefore  invalid.  The  Chinese  have  never 
drawn  any  real  distinction  between  those  parts  of  Hong  Kong  which  were  ceded  in 
perpetuity,  and  the  New  Territories,  which  were  leased.  In  Chinese  eyes  they  are  all 
parts  of  China  temporarily  'occupied'  by  Britain.  It  was  in  deference  to  this  Chinese 
position  that  in  the  Joint  Declaration,  Britain  undertook  to  'restore'  Hong  Kong  to  the 
People's  Republic  of  China,  while  China  declared  that  it  would  'resume  the  exercise 
of  sovereignty'  over  Hong  Kong.  The  phrases  'change  of  sovereignty'  and  'transfer 
of  sovereignty'  often  used  (including  in  this  paper)  as  shorthand  do  not  accord  with 
the  Chinese  legal  view  of  what  is  to  happen  at  midnight  on  30  June  1997,  though  they 
fit  in  well  enough  with  the  British  view. 

On  the  other  hand,  China  has  derived  enormous  advantage  from  the  fact  that 
Hong  Kong  has  been  under  British  administration.  During  the  years  of  the  Western 
embargo  on  the  export  of  strategic  goods  to  China  imposed  after  the  outbreak  of  the 
Korean  war,  the  territory  became  a  conduit  through  which,  despite  the  best  efforts  of 
the  British  and  Hong  Kong  governments,  certain  much-needed  supplies  reached  the 
mainland.  Hong  Kong  has  consistently  been  the  source  of  at  least  a  third  of  China's 
foreign  exchange.  And  once  China  had  adopted  the  policies  of  reform  and  opening 
in  the  late  1970s  its  old  entrepot  functions  revived,  and  it  became,  as  noted  above, 
an  engine  of  growth  for  the  economy  of  south  China  and  beyond.  It  has  provided 
some  60  per  cent  of  direct  investment  in  China  since  1979,  much  the  greater  part  of 
it  by  Hong  Kong  entrepreneurs,  who  have  also  contributed  enormously  in  terms  of 
expertise  and  Western  management  skills. 

These  somewhat  contradictory  considerations  combined  to  make  China's  atti- 
tude to  the  recovery  of  Hong  Kong  over  the  years  somewhat  similar  to  St 
Augustine's  attitude  to  chastity.  Certainly,  Hong  Kong  could  not  have  survived  as  a 


British  territory  for  nearly  fifty  years  after  the  communist  victory  on  the  mainland 
unless  a  succession  of  China's  leaders  had  been  persuaded  that  it  was  in  the  nation- 
al interest.  Yet  it  was  always  clear  that  at  some  point  China  would  want  to  see  Hong 
Kong  return  to  the  embrace  of  the  motherland.  The  only  question  was  when,  and 
until  the  early  1980s  China  preferred  to  leave  the  timing  vague. 

An  early  statement  of  the  Chinese  position  came  in  an  editorial  in  the  official 
newspaper,  the  People's  Daily,  on  8  March  1963: 

with  regard  to  the  outstanding  issues  which  are  a  legacy  of  the  past  we  have  always 
held  that  when  conditions  are  ripe  [such  questions]  should  be  settled  peacefully 
through  negotiations  .  .  .  Pending  a  settlement  the  status  quo  should  be  maintained. 
Within  this  category  are  the  questions  of  Hong  Kong,  Kowloon  and  Macao. 

The  most  formal  expression  of  this  position  came  in  1972,  shortly  after  the  Beijing 
government  took  over  the  Chinese  seat  at  the  United  Nations  from  the  Chinese 
Nationalists.  In  a  letter  explaining  why  it  was  inappropriate,  in  Beijing's  view,  for 
the  United  Nations  Special  Committee  on  Decolonization  to  keep  Hong  Kong  on  its 
agenda,  the  Chinese  representative  wrote: 

The  questions  of  Hong  Kong  and  Macao  belong  to  the  category  of  questions  result- 
ing from  the  series  of  unequal  treaties  which  the  imperialists  imposed  on  China.  Hong 
Kong  and  Macao  are  part  of  Chinese  territory  occupied  by  the  British  and  Portuguese 
authorities.  The  settlement  of  the  questions  of  Hong  Kong  and  Macao  is  entirely  with- 
in China's  sovereign  right.  ...  The  Chinese  government  has  consistently  held  that  they 
should  be  settled  in  an  appropriate  way  when  conditions  are  ripe. 

In  essence  the  Chinese  were  saying  that  the  British  had  no  right  to  be  in  any  part  of 
Hong  Kong;  they  were  there  on  sufferance,  and  only  for  so  long  as  it  suited  China. 
It  would  be  for  China,  and  China  alone,  to  decide  when  the  'occupation'  should  be 
brought  to  an  end.  When  the  time  came  there  would  be  negotiations,  but  these  would 
not  be  about  whether  the  territory  should  be  returned  to  the  embrace  of  the  mother- 
land, only  about  when  and  how  this  should  be  accomplished. 

It  was  this  clear  but  hardly  encouraging  position  which  formed  the  backdrop  to 
British  administration  of  Hong  Kong  from  the  end  of  the  Second  World  War  until 
the  signature  of  the  Joint  Declaration.  It  has  had  a  number  of  practical  consequences. 
For  example,  the  Chinese  regard  all  ethnic  Chinese  living  in  Hong  Kong  as  Chinese 
nationals  unless  they  are  bom  overseas.  They  do  not  accept  the  British  legal  position 
that  people  of  Chinese  origin  born  or  naturalized  in  Hong  Kong  arc  British  nation- 
als. They  have  not  objected  when  such  people  use  British  passports  to  travel  over- 
seas but  only  in  exceptional  circumstances  have  they  permitted  Hong  Kong  Chinese 
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to  use  their  British  passports  in  China.  Special  permits  have  been  issued  by  the 
Chinese  authorities  for  this  purpose. 

More  generally,  the  Chinese  position  has  meant  that  the  British  and  Hong  Kong 
governments  have  had  to  handle  the  relationship  with  China  over  Hong  Kong  with 
great  care,  standing  firm  when  it  has  been  necessary  to  maintain  the  authority  of  the 
Hong  Kong  government  but  showing  due  regard  for  China's  legitimate  interests  in 
the  territory. 

For  many  years,  from  the  1950s  at  least  until  the  early  1970s,  a  particular  bone 
of  contention  was  the  Chinese  government's  wish  to  appoint  an  official  representa- 
tive in  Hong  Kong.  The  matter  was  raised  whenever  there  was  high-level  contact 
between  the  British  and  Chinese  governments,  but  the  British  always  declined 
politely  to  receive  such  a  representative.  Their  concern  was  that  an  official  appoint- 
ed as  the  Chinese  government's  representative  in  the  territory  would  become  an 
alternative  source  of  authority  and  that  the  Governor's  position  would  be  seriously 
undermined.  There  was  nevertheless  a  clear  need  for  local  channels  of  communica- 
tion between  the  British  and  Chinese  authorities,  and  a  pragmatic  solution  was 
found.  The  Director  of  the  Hong  Kong  branch  of  the  Xin  Hua  (New  China)  News 
Agency  became  recognized  as  the  de  facto  Chinese  representative,  with  an  adminis- 
trative structure  to  deal  with  his  office's  non-news  agency  functions.  These  included 
a  foreign  affairs  department  which,  among  other  things,  was  responsible  for  local 
relations  with  the  Hong  Kong  government,  conducted  through  the  Political 
Adviser's  office.  At  times  of  tension,  and  especially  at  the  height  of  the  Cultural 
Revolution,  these  relations  were  difficult  and  sometimes  hostile.  But  even  during 
these  times  it  was  often  possible,  through  local  liaison,  to  defuse  situations  which 
might  otherwise  have  got  out  of  hand,  or  to  find  practical  solutions  to  problems 
which  might  have  proved  intractable  if  they  had  had  to  be  dealt  with  through  diplo- 
matic channels  in  Beijing  or  London. 

The  augmentation  of  Hong  Kong's  water  supplies  is  an  important  example  of  the 
latter  category.  For  the  first  120  years  of  its  existence  as  a  British  dependency  Hong 
Kong  was  wholly  dependent  on  rainfall  for  fresh  water.  Reservoirs  were  built  from  time 
to  time,  but  rainfall  in  Hong  Kong  is  unreliable,  and  the  demands  of  a  rapidly  expand- 
ing population  put  the  system  under  increasing  strain.  By  the  late  1950s  water  rationing, 
sometimes  severe,  was  the  norm  in  the  dry  winter  months.  In  early  1960  there  were 
informal  indications  that  the  Chinese  authorities  might  be  willing  to  supply  water  from 
a  new  reservoir  under  construction  in  Shenzhen  across  the  border.  Negotiations  took 
place  between  delegations  from  Hong  Kong  and  the  Bao  An  county  authorities  in 
Guangdong  province,  and  an  agreement  was  concluded  by  the  end  of  the  year.  The  ini- 
tial quantity  of  Shenzhen  water  was  small  and  Hong  Kong  continued  to  invest  heavily 
in  new  reservoirs.  But  the  supply  from  China  increased  steadily  over  the  years  and  by 
the  late  1980s  was  meeting  more  than  half  of  the  territory's  requirements. 


In  the  laic  1970s  and  early  19H0s  the  range  of  cooperative  activity  organized 
locally  was  greatly  extended.  Before  1978  the  only  way  people  (as  opposed  to 
goods)  could  travel  from  Hong  Kong  direct  to  China  was  to  lake  the  Kowloon- 
Canton  Railway  to  the  border,  walk  over  the  bridge  crossing  the  Shenzhen  River, 
and  take  a  Chinese  train  to  Canton.  During  the  course  of  1978  through  trains 
between  Hong  Kong  and  Canton,  road  and  ferry  links  and  direct  air  services  were 
established,  all  but  the  last  of  them  negotiated  between  Hong  Kong  and  Guangdong 
officials.  Close  local  contacts  were  also  developed  with  the  authorities  of  the  new 
Shenzhen  Special  Economic  Zone.  An  agreement  to  construct  new  border  crossings 
was  signed,  and  regular  liaison  links  were  established  to  increase  cooperation  in  the 
fields  of  immigration,  border  control  and  policing. 

Immigration  is  among  the  many  areas  where  there  were  special  sensitivities. 
The  inflow  of  people  from  China  was  the  foundation  of  Hong  Kong's  economic 
success  but  at  the  same  time  its  greatest  problem.  In  later  years  the  Chinese  author- 
ities clearly  understood  the  Hong  Kong  government's  concern  that  uncontrolled 
flows  of  people  across  the  border  could  swamp  the  territory  and  destroy  its  pros- 
perity. Troops  and  police  were  deployed  on  both  sides  of  the  border  to  stop  un- 
authorized crossings,  and  in  normal  times  these  measures  kept  'illegal'  immigra- 
tion down  to  manageable  proportions.  But  there  were  periods  -  1962  and  1979 
were  particularly  difficult  years  -  when  Chinese  vigilance  was  relaxed  and  the 
patrols  on  the  Hong  Kong  side  were  overwhelmed.  It  was  the  1979  influx  which 
led  to  the  abandonment  in  the  following  year  of  what  had  been  known  informally 
as  the  'reached  base'  or  'touched  base'  policy,  under  which  those  illegal  immi- 
grants who  succeeded  in  penetrating  the  border  defences  and  reached  the  urban 
areas  of  Hong  Kong  were  allowed  to  stay.  Thereafter  all  those  who  had  entered 
Hong  Kong  illegally  from  China  were  returned,  wherever  they  had  been  detained 
in  the  territory.  There  were  a  few  unpublicized  exceptions,  people  who  persuaded 
the  Hong  Kong  authorities  that  they  would  be  subjected  to  unduly  harsh  penalties 
if  they  were  sent  back.  But  the  vast  majority  of  such  people  were  returned  to  China 
as  soon  as  possible  after  they  had  been  detained.  The  Hotig  Kong  government 
never  referred  to  them,  as  the  foreign  press  often  did  loosely,  as  'refugees':  they 
were  'illegal  immigrants'. 

All  this,  apart  from  the  handling  of  exceptional  cases,  required  close  cooperation 
with  China,  as  did  the  arrangements  for  'legal'  immigration  to  Hong  Kong  from 
China.  Here  both  sides  recognized  that  there  were  good  reasons  (mainly  reunifica- 
tion of  divided  families)  to  allow  a  modest  number  of  permanent  arrivals.  The 
Chinese  position  of  principle  was  that  the  matter  was  entirely  for  China,  but  in  prac- 
tice it  was  ready  to  agree  on  sensible  arrangements  under  which  there  was  a  daily 
average  (for  many  years  75)  of  authorized  immigrants,  organized  by  the  Chinese 
authorities  on  a  quota  basis,  whereby  Guangdong  had  50  per  cent  and  so  on. 
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It  was  the  existence  of  these  pragmatic  arrangements  for  immigration  from 
China,  refined  over  many  years,  which  enabled  the  question  to  be  dealt  with  in  the 
Joint  Declaration  in  succinct  fashion: 

Entry  into  the  Hong  Kong  Special  Administrative  Region  of  persons  from  other  parts 
of  China  shall  continue  to  be  regulated  in  accordance  with  the  present  practice. 

To  the  extent  that  they  concentrated  on  finding  practical  solutions  to  practical  prob- 
lems, relations  between  the  Hong  Kong  government  and  the  local  Chinese  authorities 
became  increasingly  good  in  the  1970s  and  early  1980s.  But  there  was  always  another 
side  to  the  coin.  While  the  Chinese  were  ready  to  cooperate  with  the  'British  Hong 
Kong  authorities'  where  it  was  to  their  advantage  to  do  so,  they  continued  to  see  Hong 
Kong  as  an  ideological  battleground,  with  the  British  as  one  of  the  principal  objects  of 
attack.  The  official  Chinese  presence,  concentrated  in  the  Xin  Hua  News  Agency,  in 
various  trading  organizations,  and  (from  the  early  1980s)  in  a  visa-issuing  offshoot  of 
the  Chinese  Foreign  Ministry  in  Beijing,  was  backed  by  a  covert  Communist  Party 
organization.  Most  of  the  functions  of  this  party  apparatus  were  of  a  'united  front' 
character,  designed  to  win  over  the  hearts  and  minds  of  the  Hong  Kong  people,  to  pro- 
mote a  'patriotic'  spirit  (i.e.  support  for  the  mainland  generally  and  for  the  views  of  the 
Chinese  party  and  government),  and  to  combat  the  efforts  of  undercover  Taiwan  offi- 
cials engaged  in  similar  tasks.  The  existence  of  separate  pro-communist  trades  unions 
and  schools,  and  of  Beijing-controlled  newspapers  and  magazines,  was  one  of  the 
more  prominent  manifestations  of  this  activity.  But  it  has  to  be  said  that  except  at  times 
of  tension  in  the  Sino-British  relationship,  when  they  were  sometimes  let  off  the  leash, 
the  communist  cadres  responsible  for  Hong  Kong  were  operating  under  restraint.  The 
general  instruction  was  not  to  rock  the  boat:  the  Chinese  had  no  wish  to  do  anything 
which  might  upset  the  prosperity  of  the  territory. 
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5  PRELUDE  TO  NEGOTIATIONS 


By  the  late  1970s  a  number  of  considerations  combined  to  cause  the  Governor  (Sir 
Murray  MacLehose')  and  the  British  government  to  start  thinking  actively  about  the 
future  of  the  territory,  and  when  and  how  to  raise  it  with  China.  In  the  first  place,  the 
termination  date  on  the  New  Territories  lease  was  beginning  to  make  itself  felt  in  a 
way  which,  it  was  judged,  could  begin  to  affect  confidence  before  very  long.  The 
issue  was  a  legal  one,  though  with  evident  political  implications.  All  land  in  Hong 
Kong  was  -  and  will  be  until  30  June  1997  -  owned  by  the  Crown  and  leased  to 
those  who  used  it.  In  the  ceded  territories  (i.e.  Hong  Kong  Island  and  the  southern 
part  of  Kowloon)  land  leases  were  customarily  for  99  years,  though  some  early  ones 
had  been  granted  for  much  longer  periods.  In  the  New  Territories,  by  contrast,  all 
leases  had  been  written  to  expire  a  few  days  before  30  June  1997,  in  accordance 
with  the  1898  Order-in-Council,  under  which  British  administration  in  the  New 
Territories  would  come  to  an  end  on  that  date. 

The  trouble  was  that  most  of  the  development  in  Hong  Kong  -  urban,  industrial, 
commercial  and  so  on  -  was  taking  place  in  the  New  Territories.  It  was  there  that  the 
bulk  of  the  new  land  was  being  created  by  reclamation  or  the  fiattcning  of  moun- 
tains, and  there,  in  consequence,  that  most  of  the  new  leases  were  being  issued.  But 
these  leases  could  not  be  granted  for  periods  beyond  30  June  1997,  and  lawyers  and 
accountants  for  companies  interested  in  investing  in  the  New  Territories  were  begin- 
ning to  ask  awkward  questions  about  what  would  happen  afterwards,  questions  to 
which  there  was  no  convincing  answer.  1982  was  seen  as  a  potentially  crucial  year, 
because  there  would  then  be  a  maximum  period  of  15  years  for  new  leases,  15  years 
being  at  that  time  the  standard  period  for  mortgages  on  property  in  Hong  Kong. 

So  there  was  a  legal  problem  which  was  posing  itself  with  some  urgency  in  the 
late  1970s,  and  that  problem  was  clearly  related  to  the  future  of  Hong  Kong  as  a 
whole.  A  second  consideration  was  the  way  in  which  the  relationship  with  China  over 
Hong  Kong  had  developed  in  the  1970s,  and  particularly  since  the  downfall  of  the 
Gang  of  Four.  The  wholesale  repudiation  of  the  Cultural  Revolution,  and  the  declared 
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determination  of  Deng  Xiaoping  and  the  new  leadership  to  concentrate  on  the  mod- 
ernization of  China  had  helped  to  produce  a  widespread  belief  that  Beijing  would  not 
want  to  kill  the  Hong  Kong  goose  and  would  be  ready,  when  the  time  came,  to  dis- 
cuss the  future  in  a  sensible,  pragmatic  way.  Whether  that  time  would  be  soon  was 
much  less  clear:  there  was  also  a  general  perception,  reinforced  by  such  indications 
of  Chinese  intentions  as  were  available,  that  Taiwan  was  the  first  priority  and  that 
China  would  want  to  delay  action  over  Hong  Kong  and  Macao  until  reunification 
with  Taiwan  had  been  achieved,  or  at  any  rate  agreed.  Against  that,  there  was  a  feel- 
ing that  the  window  of  opportunity  would  not  necessarily  remain  open  for  very  long. 
China  had  been  rocked  by  so  many  convulsions  since  the  foundation  of  the  People's 
Republic  that  no  one  could  be  confident  that  the  comparative  calm  of  the  late  1970s 
would  not  be  succeeded  by  another  period  of  seismic  political  activity. 

The  arguments  seemed,  on  balance,  to  favour  an  attempt  to  secure  China's  help 
in  finding  a  solution  to  the  specific  problem  of  land  leases  in  the  New  Territories, 
and  sooner  rather  than  later.  There  was  much  confidential  correspondence  between 
officials  in  London  and  the  Governor  about  what  proposal  to  make  and  how  to  put 
it  to  the  Chinese.  What  eventually  emerged  was  a  plan  for  British  legislation  in  the 
form  of  an  Order-in-Council  which  would  permit  leases  to  be  issued  valid  for  as  long 
as  the  Crown  administered  the  territory.  More  ambitiously,  the  same  order  would 
remove  the  terminal  date  from  the  1898  Order-in-Council.  The  Order-in-Council 
would  thus  deal  with  two  separate  but  related  legal  problems:  the  technical  land  leases 
one,  and  the  more  general  difficulty  that  in  British  domestic  law  (the  1898  Order-in- 
Council),  British  administration  in  the  New  Territories  was  due  to  cease  on  30  June 
1997.  Such  an  Order-in-Council  could  not,  of  course,  be  issued  without  the  concur- 
rence of  the  Chinese,  but  if  they  agreed,  the  fixed  New  Territories  lease  would  effec- 
tively be  transformed  into  an  indefinite  one.  China  would  not  be  committed  to  per- 
mitting the  continuation  of  British  administration  beyond  30  June  1997,  but  there 
would  be  no  British  legal  barrier  to  its  happening  if  the  Chinese,  nearer  the  time, 
proved  willing.  In  the  meantime,  the  implicit  admission  by  China  that  it  might  hap- 
pen would,  it  was  thought,  give  a  substantial  boost  to  confidence. 

The  initial  plan  was  for  this  proposal  to  be  put  to  the  Chinese  leadership  by  the 
then  Foreign  Secretary,  Dr  David  Owen,  during  a  visit  to  China  which  he  was  plan- 
ning to  make  in  the  spring  of  1979,  and  for  the  way  to  be  prepared  by  Sir  Murray 
MacLehose,  who  had  coincidentally  been  invited  to  pay  the  first  official  visit  to 
Beijing  by  any  Governor  of  Hong  Kong.  The  1979  general  election  in  Britain  put 
paid  to  Dr  Owen's  visit  but  Sir  Murray  MacLehose  was  authorized  to  go  ahead  with 
his  and  it  took  place  at  the  end  of  March  1979. 

Sir  Murray's  visit  naturally  aroused  great  interest  in  Hong  Kong.  It  was  taken  as 
confirmation  of  China's  general  benevolence  towards  the  territory  and  as  an  indica- 
tion of  the  Chinese  leadership's  willingness  to  engage  in  a  less  arm's  length  rela- 
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tionship  with  its  British  administration.  The  visit  also  raised  expectations  that  the 
future  would  be  discussed  and  that  some  confidence-boosting  statement  would 
emerge.  Sir  Murray  was  indeed  able  to  tell  journalists  that  at  his  meeting  with  Deng 
Xiaoping  (itself  a  signal  mark  of  approval)  Deng  had  emphasized  the  importance  of 
Hong  Kong  to  China's  modernization  plans  and  had  said  formally  that  investors 
should  set  their  hearts  at  ease.  It  was  this  general  message  of  reassurance  that  Deng 
evidently  wanted  the  Governor  to  convey  to  international  investors.  But  Deng  also 
look  the  opportunity  to  outline  the  main  elements  of  Chinese  thinking  about  the 
future.  There  were  still  eighteen  years  to  go  before  1997  and  discussions  might  be 
held  before  then.  Any  solution  would  have  as  its  prerequisite  that  Hong  Kong  was 
part  of  China.  By  1997  China  might  take  over  Hong  Kong,  but  the  special  status  of 
the  territory  would  be  respected.  Even  when  there  was  a  political  solution  it  would 
not  affect  investment.  Hong  Kong  would  be  accorded  the  same  autonomy  which 
would  be  given  to  Taiwan  because  China  needed  Hong  Kong. 

For  his  part.  Sir  Murray  MacLehose  explained  the  leases  problem  and  the  pro- 
posed solution.  Deng  repeated  that  investors  should  set  their  hearts  at  ease  but  gave 
no  further  reaction.  When  pressed,  he  said  that  any  wording  in  leases  should  avoid 
reference  to  'British  administration'.  He  could  not  confirm  that  the  political  situa- 
tion would  remain  unchanged,  but  in  this  century  and  even  at  the  beginning  of  the 
next.  Hong  Kong  would  continue  with  its  capitalist  system  while  China  went  ahead 
with  its  socialist  system.  In  1997  there  would  be  two  possibilities,  either  to  take 
over  Hong  Kong  or  to  'recognize  present  realities'.  Neither  solution  would  affect 
investment. 

The  absence  of  a  clear  response  to  the  land  leases  proposal  was  attributed  at  the 
time  at  least  in  part  to  the  fact  that  Sir  Murray  had  had  no  opportunity  to  go  over  the 
ground  with  Chinese  officials  at  a  lower  level  before  meeting  Deng.  The  call  on 
Deng  had  been  arranged  as  the  first  item  in  Sir  Murray's  programme,  rather  than  as 
its  culmination  as  was  the  normal  Chinese  practice;  and  the  land  leases  point  was,  to 
put  it  mildly,  somewhat  elusive  for  those  not  versed  in  the  finer  points  of  British  law. 
But  once  Deng  had  spoken,  it  was  hardly  surprising  that  do  further  reaction  on 
leases  was  forthcoming  during  the  remainder  of  the  Governor's  visit,  and  it  was  not 
until  six  months  later,  after  some  prodding  through  diplomatic  channels,  that  the 
definitive  Chinese  response  was  given.  The  Ambassador  in  Beijing,  Sir  Percy 
Cradock,  was  then  told  that  the  proposed  action  was  'unnecessary  and  inappropri- 
ate'. The  Chinese  government  hoped  that  the  British  side  would  not  proceed  with  it; 
if  they  did,  the  repercussions  would  adversely  affect  the  interests  of  both  sides. 

Whatever  the  merits  of  putting  forward  the  leases  proposal.  Sir  Murray 
MacLehose's  visit  had  provided  the  British  government  with  an  insight  into  the  state 
of  Chinese  thinking  about  Hong  Kong  at  the  highest  level.  While  it  was  evident  that 
no  final  decisions  had  been  taken,  and  there  was  certainly  no  detectable  sense  of 

14 


urgency,  it  seemed  that  China  was  already  thinking  in  terms  of  what  later  became 
known  as  a  'one  country,  two  systems'  solution  for  Hong  Kong,  as  well  as  for 
Taiwan.  But  the  detail  was  fuzzy. 

There  were  various  high-level  visits  between  Britain  and  China  over  the  next 
eighteen  months.  Hua  Guofeng,  then  Party  Chairman,  visited  Britain  in  the  autumn 
of  1979,  Foreign  Minister  Huang  Hua  was  in  London  in  October  1980,  and  Lord 
Carrington  visited  China  as  Foreign  Secretary  in  the  spring  of  1981.  There  was  some 
discussion  of  Hong  Kong  on  all  of  these  occasions,  but  no  real  dialogue  developed, 
largely,  one  suspects,  because  neither  side  was  ready.  Yet  on  the  British  side  there 
was  increasing  concern  that  confidence  could  soon  begin  to  decline  if  Deng's  sooth- 
ing message  to  investors  remained  the  only  reassurance.  As  they  studied  the  ques- 
tion, and  considered  possible  options,  the  British  became  more  and  more  convinced 
that  British  administration  was  the  key  to  the  maintenance  of  confidence.  There  was 
at  first  some  optimism  that  the  economic  realities  would  lead  the  Chinese  to  con- 
clude for  themselves  that  some  way  would  have  to  be  found  to  allow  the  status  quo 
to  continue  beyond  1997,  or  at  least  that  Chinese  businessmen  in  Hong  Kong  would 
tell  them  that  that  was  what  was  required.  There  was  no  evidence  that  this  educa- 
tional process  was  bearing  fruit,  or  even  taking  place,  but  there  was  a  reluctance  on 
the  British  side  to  make  the  point  about  British  administration  directly,  or  to  press 
the  Chinese  to  expand  on  what  Deng  had  said  to  Sir  Murray  MacLehose.  This  was 
at  least  in  part  for  fear  that  any  form  of  pressure  would  be  counterproductive,  that 
the  ambiguities  would  be  removed  and  the  'wrong'  answer  set  in  concrete. 

As  for  the  Chinese,  their  responses  to  such  British  enquiries  as  were  made  sug- 
gested strongly  that  Deng  had  said  all  there  was  to  be  said  for  the  time  being  and  that 
they  were  not  ready  to  take  matters  any  further  forward.  The  reason  may  well  have 
been  that  at  this  stage  Chinese  leaders  had  their  sights  set  on  the  bigger  prize  of 
Taiwan,  and  that  they  intended  to  leave  the  easier  (from  the  Chinese  point  of  view) 
problems  of  Hong  Kong  and  Macao  until  after  the  fate  of  Taiwan  had  been  settled. 
Normalization  of  diplomatic  relations  with  the  United  States  in  1979,  and  the  end- 
ing of  the  defence  treaty  between  the  United  States  and  the  'Republic  of  China' 
(Taiwan)  which  was  part  of  the  deal,  may  have  led  Chinese  leaders  to  believe  that 
the  Kuomintang  leadership  would  be  more  receptive  to  overtures  from  Beijing  than 
they  had  been  in  the  past.  Even  if  the  Americans  did  not  actually  encourage  the 
Kuomintang  to  negotiate  with  China  they  would  presumably  no  longer  obstruct 
reunification.  At  all  events,  the  'one  country,  two  systems'  formula  which  found  con- 
crete expression  in  the  Joint  Declaration  was  first  spelled  out  in  the  form  of  a  nine- 
point  plan  for  reunification  with  Taiwan,  announced  in  September  1981.  When  Lord 
Carrington  met  Deng  Xiaoping  in  the  spring  of  that  year  Deng  recommended  that 
when  considering  Hong  Kong,  the  British  government  should  study  China's  policies 
towards  Taiwan. 
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In  early  1982,  however,  it  became  clear  thai  Hong  Kong  had  moved  up  in  ihc  list 
of  China's  priorities.  Premier  Zhao  Ziyang  told  Mr  Humphrey  Atkins,  Lord 
Carrington's  deputy  at  the  Foreign  and  Commonwealth  OlTice,  who  visited  China  in 
January  that  year,  that  China's  stand  was  based  on  two  principles:  China  would  safe- 
guard its  sovereignty,  and  the  prosperity  of  Hong  Kong  would  be  maintained.  Hong 
Kong  would  remain  a  free  port  and  a  commercial  and  financial  centre.  As  to  the 
approach  to  a  settlement  of  the  issue,  careful  studies  would  be  made.  At  the  appro- 
priate lime  China  would  discuss  the  problem  with  'the  various  circles  in  Hong 
Kong',  and  all  the  parties  concerned,  and  take  account  of  their  views.  Chinese  poli- 
cies would  be  very  reasonable.  The  problem  would  not  be  left  until  1997. 

There  were  other  signs  that  Chinese  thinking  was  becoming  firmer,  and  further 
detail  was  added  when  Deng  Xiaoping  saw  Edward  Heath,  the  former  British  prime 
minister,  in  April  1982,  in  the  presence  of  the  British  Ambassador.  Deng  asked  Mr 
Heath  whether  it  would  be  possible  for  China  and  Britain  to  base  themselves  on  the 
nine-point  plan  for  Taiwan.  Sovereignty  would  belong  to  China,  but  Hong  Kong 
could  remain  a  free  port  and  an  international  financial  centre.  Foreign  investment 
would  not  be  affected,  and  Hong  Kong  would  be  managed  by  its  inhabitants, 
including  foreigners  resident  there.  The  'various  systems'  of  Hong  Kong  would 
remain  unchanged  and,  using  the  name  of  'Hong  Kong  -  China',  the  territory 
would  manage  its  own  non-governmental  trade  and  commercial  relations  with 
other  countries. 

Deng's  remarks  to  Mr  Heath  were  clearly  intended  as  a  high-level  message  to  the 
British  government.  They  were  not  treated  as  such,  partly  because  they  had  not  for- 
mally been  addressed  in  that  way,  but  mainly  because  they  raised  difficult  and 
important  issues.  In  particular,  it  was  increasingly  evident  that  Chinese  thinking 
about  Hong  Kong  did  not  involve  any  role  for  Britain  after  1997.  In  the  view  of 
British  officials,  the  only  way  in  which  it  might  be  possible  to  engage  the  Chinese 
in  discussion  about  continuing  British  administration  would  be  to  indicate  flexibil- 
ity over  sovereignty.  But  it  was  a  bad  time  to  ask  British  ministers  to  address  such 
delicate  issues.  Both  the  Foreign  Secretary  (by  then  Francis- Pym,  Lord  Carrington 
having  resigned)  and  the  Prime  Minister  were  preoccupied  with  the  Falklands  crisis 
-  also,  of  course,  a  matter  of  sovereignty.  For  some  months  the  war  in  the  Falklands 
and  its  aftermath  effectively  ruled  out  any  British  response  to  what  Deng  had  said, 
or  indeed  any  proper  preparation,  in  the  form  of  talks  at  official  level,  for  the  visit  to 
China  which  Mrs  Thatcher  was  due  to  make  in  the  autumn  of  1982. 

The  visit  took  place  at  the  end  of  September,  amid  a  frenzy  of  speculation  in 
Hong  Kong  as  to  its  likely  results.  The  public  outcome  was  confined  to  a  brief  com- 
munique which  read,  in  full: 
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Today  the  leaders  of  both  countries  held  far-reaching  talks  in  a  friendly  atmosphere 
on  the  future  of  Hong  Kong.  Both  leaders  made  clear  their  respective  positions  on  this 
subject.  They  agreed  to  enter  talks  through  diplomatic  channels  following  the  visit 
with  the  common  aim  of  maintaining  the  stability  and  prosperity  of  Hong  Kong. 

This  formula  papered  over  a  wide  gap  between  the  positions  of  the  two  sides.  Mrs 
Thatcher  argued  that  British  administration  was  essential  to  the  maintenance  of  con- 
fidence. In  a  carefully  worded  formula,  she  indicated  that  only  if  she  were  satisfied 
on  administration  could  she  even  begin  to  consider  a  concession  on  sovereignty.  Her 
Chinese  interlocutors,  first  Zhao  Ziyang  as  her  counterpart  and  then  Deng  Xiaoping, 
took  the  line  that  China  must  recover  sovereignty  over  the  whole  of  Hong  Kong  in 
1997.  They  did  not  accept  that  British  administration  was  essential  to  the  prosperity 
of  Hong  Kong  but  if  they  had  to  choose  between  sovereignty  and  prosperity,  sover- 
eignty would  come  first.  They  could  wait  a  year  or  two,  but  they  would  then 
announce  their  plans  for  Hong  Kong,  unilaterally  if  necessary. 

The  seriousness  of  the  differences  between  the  two  sides  was  soon  brought  out 
into  the  open.  Even  before  the  start  of  his  discussions  with  Mrs  Thatcher,  Zhao 
Ziyang  had  told  journalists  that  China  would  definitely  recover  sovereignty  over 
Hong  Kong  but  would  adopt  measures  to  preserve  stability  and  prosperity.  At  press 
conferences  in  Hong  Kong,  Mrs  Thatcher,  responding  to  questions  about  the  treaties, 
stated  firmly  that  they  were  valid  in  international  law,  and  if  they  were  to  be  changed 
it  should  be  by  agreement.  She  added  that  if  countries  tried  to  abrogate  treaties  uni- 
laterally it  was  a  serious  matter.  She  also  stressed  Britain's  moral  obligation  to  the 
people  of  Hong  Kong.  The  Chinese  responded  with  a  strong  restatement  of  their 
position  on  the  treaties,  and  an  assertion  that  only  China  had  a  right  to  claim  respon- 
sibility for  the  people  of  Hong  Kong. 
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6  THE  JOINT  DECLARATION  NEGOTIATIONS 


It  had  been  expected  on  the  British  side,  and  in  Hong  Kong,  that  the  Prime 
Minister's  visit  would  be  followed  fairly  swiftly  by  the  start  of  formal  discussions. 
This  did  not  happen  because  of  a  disagreement  about  the  basis  on  which  the  talks 
would  take  place.  Deng  had  suggested  to  Mrs  Thatcher  thai  discussion  should  be  on 
the  precondition  (or  premise)  that  China  would  recover  sovereignty  over  Hong  Kong 
in  1997.  Mrs  Thatcher  naturally  did  not  accept  this  -  to  have  done  so  would  have 
given  away  Britain's  best  negotiating  card  in  advance.  The  point  was  not  pursued 
further  at  the  time  but  it  quickly  re-emerged  when  Sir  Percy  Cradock  was  instructed 
to  seek  the  early  start  of  talks.  The  Chinese  argued  in  effect  that  once  their  premise 
was  agreed  other  questions  would  be  easy  to  resolve;  but  without  agreement  on  this 
point  discussion  about  anything  else  would  be  pointless.  The  British  response  was 
that  the  talks  must  be  without  preconditions  since  there  had  been  none  in  the  joint 
announcement.  Sir  Percy  and  senior  Chinese  Foreign  Ministry  officials  went  over 
this  ground  many  times  during  the  'talks  about  talks'  which  took  place  at  infrequent 
intervals  over  the  next  few  months. 

The  background  in  Hong  Kong  was  one  of  considerable  nervousness.  For  rea- 
sons only  partly  connected  with  the  Prime  Minister's  visit  and  its  aftermath,  the 
Hong  Kong  economy  was  showing  marked  signs  of  weakness.  Both  the  exchange 
value  of  the  Hong  Kong  dollar  and  the  Hang  Seng  index  were  affected.  The 
Chinese  added  to  the  uneasiness  by  widespread  dissemination  of  their  position  on 
sovereignty  and  their  differences  with  Britain  -  a  tactic  which  they  were  to 
employ  frequently  over  the  next  two  years.  The  British  felt  unable  to  go  onto  the 
offensive  themselves,  despite  urgings  to  do  so  from  some  quarters  in  Hong  Kong. 
To  have  engaged  in  a  propaganda  war  would  hardly  have  made  the  task  of  per- 
suading the  Chinese  of  the  need  for  British  administration  easier,  nor  would  it 
have  improved  business  confidence.  Instead,  in  order  to  promote  confidence,  the 
British  sought  to  convey  the  impression  that  the  talks  agreed  during  Mrs 
Thatcher's  visit  were  proceeding  smoothly,  or  at  least  that  substantial  matters 
were  being  discussed.  Against  the  background  of  Chinese  leaks  and  sniping  it 
was  not  a  comfortable  situation. 
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A  way  round  the  obstacle  posed  by  the  Chinese  precondition  was  eventually 
found.  In  late  March  1983,  after  various  other  courses  of  action  had  been  considered 
and  rejected.  Sir  Percy  Cradock  delivered  a  written  message  from  Mrs  Thatcher  to 
Zhao  Ziyang  containing  a  slight  strengthening  of  the  hint  about  sovereignty  which 
she  had  already  given  in  her  meeting  with  Deng.  The  new  formulation  said  that  pro- 
vided certain  important  conditions  (which  were  spelled  out)  were  satisfied,  the 
Prime  Minister  would  be  prepared  to  recommend  to  Parliament  that  sovereignty 
over  the  whole  of  Hong  Kong  should  be  transferred  to  China.  Zhao  responded  some 
weeks  later  with  a  message  which  repeated  familiar  Chinese  positions  but  noted 
what  Mrs  Thatcher  had  said  about  her  willingness  to  recommend  the  transfer  of  sov- 
ereignty. He  indicated  a  readiness  on  the  Chinese  side  to  move  to  formal  talks.  But 
the  agenda  for  the  talks  raised  a  further  obstacle.  The  Chinese  suggested  wording, 
used  in  Zhao's  reply  to  Mrs  Thatcher,  which  made  it  appear  that  the  transfer  of  sov- 
ereignty was  already  agreed  and  it  was  only  the  details  which  needed  to  be  dis- 
cussed. That  difficulty,  too,  was  eventually  overcome,  in  a  formula  which  referred 
to  the  contents  of  both  Prime  Ministers'  letters,  and  said  that  the  subjects  to  be  dis- 
cussed would  include  'arrangements  for  the  maintenance  of  the  stability  and  pros- 
perity of  Hong  Kong  after  1 997,  arrangements  between  now  and  1 997,  and  matters 
relating  to  transfer  of  sovereignty,  in  that  order'. 

The  formal  talks  began  in  Beijing  on  12  July  1983,  though  they  were  described 
in  the  agreed  communique  as  the  'second  phase'  of  the  negotiations  in  deference  to 
the  British  public  position  that  talks  had  been  taking  place  since  the  previous 
autumn,  as  indeed  they  had  been.  A  total  of  22  rounds  of  these  formal  talks  were  held 
between  July  1983  and  September  1984,  all  of  them  in  Beijing.  The  teams  were  led 
on  the  Chinese  side  by  a  Vice  Foreign  Minister  and  on  the  British  side  by  the 
Ambassador.  The  Ambassador,  at  first  Sir  Percy  Cradock,  then  from  January  1993 
onwards  Sir  Richard  Evans,  was  supported  by  Sir  Edward  Youde,  who  had  suc- 
ceeded Sir  Murray  MacLehose  as  Governor  of  Hong  Kong  in  May  the  previous  year, 
by  his  Political  Adviser  (a  Foreign  Office  official  on  secondment  to  the  Hong  Kong 
government),  and  by  members  of  the  Embassy  staff  These  'second  phase'  negotia- 
tions were  themselves  divided  into  two  main  stages.  In  the  first,  from  July  to 
October  1983,  the  Briush  side  argued  for  the  continuation  of  British  administration 
in  return  for  acceptance  of  Chinese  sovereignty.  In  the  second,  from  October  1983 
onwards,  the  British  undertook  to  explore,  on  a  strictly  conditional  basis,  whether 
satisfactory  post- 1997  arrangements  which  would  not  involve  British  administration 
could  be  agreed  between  the  two  sides.  From  June  1984,  after  the  sixteenth  round, 
the  formal  rounds  were  supplemented  by  intense  full-time  negotiation  in  a  working 
group,  led  on  the  British  side  by  Dr  David  Wilson,  then  Assistant  Under  Secretary 
at  the  Foreign  and  Commonwealth  Office,  later  Sir  Edward  Youde's  successor  as 
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Governor  of  Hong  Kong.  It  was  the  working  group,  later  divided  in  two  as  the  pres- 
sures built  up,  that  produced  the  texts  which  eventually  formed  the  Joint 
Declaration. 

This  is  not  the  place  for  a  full  account  of  the  Joint  Declaration  negotiations, 
which  would  require  far  more  space  than  is  available  here.  A  few  observations  may, 
however,  be  helpful  to  an  understanding  of  the  outcome,  and  of  the  context  in  which 
it  was  achieved. 

The  Chinese  attitude  has  already  been  described.  For  Chinese  leaders  and  their 
officials  the  negotiations  were  not  about  whether  or  when  sovereignty  should  be 
transferred  to  China,  or  about  the  way  in  which  Hong  Kong  would  be  run  once  the 
transfer  had  taken  place.  These  were  not  questions  for  Britain.  They  were  matters 
which  had  already  been  decided  -  by  China  unilaterally.  The  negotiations  were  about 
how  the  British  should  cooperate  in  the  process.  The  Chinese  recognized  that  British 
cooperation  would  be  helpful  in  securing  a  smooth  transition  to  Chinese  rule,  and 
were  ready  to  make  the  odd  gesture  here  and  there  to  secure  that  cooperation.  But 
only  up  to  a  point.  China's  strongest  card,  among  many,  was  its  leaders'  readiness,  if 
it  came  to  it,  to  put  sovereignty  before  prosperity.  From  the  outset  the  formal  talks 
took  place  under  the  shadow  of  warnings  that  Chinese  patience  was  not  unlimited.  An 
arbitrary  deadline  of  September  1984,  emanating  from  Deng  himself,  was  set:  if  no 
agreement  had  been  reached  by  then,  China  would  announce  and  impose  its  own 
solution.  There  was  no  reason  to  disbelieve  that  threat,  or  Deng's  more  ominous 
warning  to  Mrs  Thatcher  that  if  there  were  to  be  'serious  disturbances'  in  Hong  Kong 
in  the  period  before  1997  -  disturbances  which  he  suspected  might  be  caused  by  the 
British  -  China  would  be  'compelled  to  reconsider  the  timing  and  manner'  of  the 
recovery  of  sovereignty.  But  it  should  be  noted  that,  though  it  caused  much  resent- 
ment on  the  British  side,  particularly  in  Hong  Kong,  and  complicated  the  negotiations 
at  various  stages,  the  Chinese  deadline  in  the  event  operated  as  much  in  favour  of  the 
British  as  of  the  Chinese.  During  the  final,  detailed  phase  of  the  negotiations  the  need 
to  fmish  work  on  time  weighed  heavily  on  the  Chinese  team,  inhibited  them  from 
employing  delaying  tactics,  and  transformed  the  task  of  producing  a  comprehensive 
agreement  into  something  approaching  a  genuine  joint  endeavour 

The  British  had  few  cards.  They  were  bound  by  the  terms  of  the  1898  treaty 
(which  they  regarded  as  valid  even  if  China  did  not)  to  hand  back  the  New 
Territories  on  30  June  1997,  and  that  meant  effectively  that  they  could  not  remain  in 
Hong  Kong  after  that  date  without  China's  agreement.  It  is  still  occasionally  argued 
that  Britain  could  and  should  have  insisted  on  retaining  the  territories  ceded  in  per- 
petuity (Hong  Kong  Island,  Kowloon  peninsula  south  of  Boundary  Street,  and 
Stonecutter's  Island  in  the  harbour).  Those  who  make  this  suggestion  do  not  know 
Hong  Kong.  In  the  near  century  since  the  lease  was  granted,  the  New  Territories 
have  been  fully  integrated  with  the  rest  of  Hong  Kong.  The  power  generation,  the 
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bulk  of  the  water  supply,  the  container  port,  the  airports  (present  and  new)  and  most 
of  the  industry  are  located  there.  Any  idea  that  a  rump  'British'  Hong  Kong  would 
have  been  viable  on  its  own,  with  China  hostile  (as  it  would  inevitably  have  been), 
is  simply  fanciful.  So  if  the  British  sat  on  their  hands  and  did  nothing  Hong  Kong 
would  fall  into  Chinese  hands  anyway,  with  only  such  guarantees  as  to  its  future 
administration  as  the  Chinese  thought  fit  to  give.  But  the  Chinese  no  doubt  pre- 
ferred, for  Taiwan-related  and  wider  international  reasons,  to  have  Hong  Kong 
returned  to  them  by  agreement  rather  than  through  simple  seizure.  Moreover,  the 
British  had  demonstrated  over  the  years  that  they  could  run  Hong  Kong  successfully; 
their  cooperation,  if  it  could  be  obtained  without  paying  too  high  a  price,  would  be 
worth  having.  Conversely,  they  could  make  things  difficult  for  China  in  Hong  Kong 
if  they  chose  to  be  obstructive.  At  the  very  least  they  might  make  off  with  the  fam- 
ily silver,  leaving  Hong  Kong's  coffers  bare  when  the  Chinese  took  over. 

One  card  which  it  has  been  suggested  should  have  been  played  to  greater  advan- 
tage was  the  mustering  of  international  support  for  British  positions  in  the  negotia- 
tions. The  fact  that  the  Chinese  bristled  at  any  hint  of  such  ganging  up,  denouncing 
it  as  'internationalization'  of  a  purely  bilateral  issue,  is  taken  as  evidence  of  Chinese 
susceptibility  to  such  pressure.  It  is  certainly  true  that  the  United  States,  Japan  and 
other  Western  countries  have  considerable  interests  in  Hong  Kong,  interests  which 
they  were  and  are  anxious  to  protect.  But  many  of  them  also  have  bilateral  problems 
of  their  own  with  China,  and  these  problems  will  have  affected  both  what  they  said 
and  the  way  it  was  received.  In  this  as  in  other  areas,  unwelcome  international  pres- 
sure may  have  had  some  effect  upon  the  attitude  of  the  Chinese  government,  but  one 
can  only  guess  at  what  the  effect  would  have  been. 

At  the  outset  of  the  formal  talks  the  British  were  well  aware  -  they  could  not  be 
unaware  -  of  the  general  Chinese  approach,  and  of  the  uphill  battle  they  faced.  Yet 
they  were  determined  to  press  hard  to  see  whether  some  way  could  be  found  to 
reconcile  the  Chinese  to  the  idea  of  a  continuing  British  role  in  the  administration  of 
Hong  Kong.  This  was  not,  as  the  Chinese  believed  then  and  as  some  Chinese  lead- 
ers may  still  believe,  because  of  the  revenues  Britain  derived  from  Hong  Kong  (there 
were  none),  or  because  the  British  were  unreconstructed  colonialists  who  would 
leave  a  territory  only  when  forced  out.  It  was  because  the  British  were  at  that  time 
persuaded  -  more  important,  they  believed  that  the  majority  of  Hong  Kong  people 
were  persuaded  -  that  British  administration  was  vital  to  the  maintenance  of  domes- 
tic and  international  confidence  in  Hong  Kong.  There  was  certainly  no  reason  to 
believe  that  China  could  be  trusted  to  run  a  capitalist  economy  whose  success  had 
been  built  on  the  rule  of  law.  Recent  history  suggested  otherwise. 

The  British  knew  that  they  would  not  convince  the  Chinese  that  British  admin- 
istration must  be  retained  by  assertions  that  it  was  indispensable:  the  need  for  it 
would  have  to  be  demonstrated.  But  it  seemed  improbable  that,  with  their  back- 
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ground  as  communisl  revolutionaries  and  administrators  of  a  socialist  state,  the 
Chinese  leaders  had  more  than  a  rudimentary  understanding  of  how  Hong  Kong 
worked,  or  the  part  which  the  administrative  link  with  Britain  played  in  the  legal  and 
other  systems  upon  which  the  territory's  prosperity  depended.  The  British  tactic  in 
the  early  rounds  of  the  negotiations  was  therefore  to  concentrate  on  explaining  how 
the  various  systems  -  legal,  judicial,  financial  and  so  on  -  functioned  in  Hong  Kong. 
They  made  no  secret  of  their  view  thai  confidence  would  be  fatally  undermined 
without  the  British  link,  but  they  hoped  that  the  facts,  presented  calmly  and  clearly, 
would  lead  the  Chinese  to  draw  their  own  conclusions.  The  Chinese  showed  no 
interest  in  this  approach.  They  insisted  that  sovereignty  and  administration  were 
inseparable,  and  refused  to  discuss  anything  else  until  this  point  was  conceded.  By 
the  early  autumn  of  1983  it  was  clear  that  the  talks  were  near  to  breakdown. 

One  reason  for  the  stress  which  the  British  government  and  their  negotiators  laid 
upon  British  administration  was  the  importance  attached  to  it  by  the  unofficial  mem- 
bers of  the  Hong  Kong  Executive  Council,  the  Governor's  'cabinet'.  The  negotia- 
tions about  the  future  presented  Britain  with  an  acute  dilemma.  On  the  one  hand,  as 
already  explained,  the  Chinese  regarded  the  return  of  Hong  Kong  as  a  matter  for  the 
Chinese  and  British  governments,  and  for  them  alone.  In  the  Chinese  view  there  was 
no  role  for  the  Hong  Kong  government,  regarded  as  no  more  than  the  instrument  of 
the  British,  still  less  for  the  people  of  Hong  Kong,  whose  interests  would  be  looked 
after  by  the  Chinese  side.  The  British  naturally  saw  things  differently.  It  would  clear- 
ly not  have  been  possible  to  negotiate  in  the  full  glare  of  publicity,  with  frequent 
announcements  of  the  position  reached  and  the  arguments  being  put  forward.  A 
complex  intergovernmental  negotiation  could  not  be  conducted  in  that  fashion.  On 
the  other  hand,  the  object  of  the  negotiation  was  not  just  a  piece  of  land  but  the  lives 
and  livelihood  of  six  million  people.  It  was  their  future  which  was  at  stake.  It  fol- 
lowed that  they  should  be  involved  in  the  process  in  some  way,  despite  the  Chinese 
attitude;  and  representations  to  that  effect  were  made  by  UMELCO  (the  collective 
term  for  the  unofficial  members  of  the  Executive  and  Legislative  Councils)  from  the 
time  when  it  became  clear  that  the  future  would  be  discussed.- 

The  solution  which  was  adopted  was  to  keep  the  Executive  Council  informed  of 
developments  on  a  strictly  confidential  basis  and  to  consult  them  on  all  key  issues 
which  arose.  The  then  Senior  Unofficial  Member  of  the  Executive  Council.  Sir  Y.K. 
Kan,  had  accompanied  Sir  Murray  MacLehose  to  Beijing  in  1979.  and  had  been  pre- 
sent at  the  meeting  with  Deng  Xiaoping.  From  1982  onwards  the  involvement  grad- 
ually became  much  closer.  Sir  Edward  Youde  took  a  delegation  of  Executive 
Council  unofficials  to  meet  the  Prime  Minister  in  London  before  her  visit  to  China, 
and  such  visits  were  repeated  at  critical  points  during  the  negotiations  over  the  next 
two  years.  Once  the  formal  talks  had  started,  the  Governor  instituted  a  system  of 
special  Executive  Council  meetings  at  which  members  were  briefed  fully  (they  were 
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able,  if  they  wished,  to  study  full  written  records  of  what  had  been  said  in  the  talks), 
and  were  consulted  on  all  important  policy  matters  before  decisions  were  taken  by 
British  ministers.  The  unofficial  Executive  Council  members,  led  by  Sir  S.Y.  Chung, 
were  very  conscious  that  they  were  the  only  Hong  Kong  people  (apart  from  some 
Hong  Kong  government  civil  servants)  who  had  full  and  accurate  knowledge  of 
what  was  going  on.  In  that  sense  they  were,  though  unelected,  representatives  of  the 
people  of  Hong  Kong  and  they  saw  it  as  their  duty  to  give  advice  which  as  far  as 
possible  reflected  what  Hong  Kong  people  would  want.  The  unofficial  took  their 
responsibilities  very  seriously.  The  Executive  Council  discussions  were  often  diffi- 
cult and  sometimes  fraught,  but  there  were  no  leaks. 

Unlike  their  Executive  Council  colleagues,  the  unofficial  members  of  the 
Legislative  Council  were  not  privy  to  what  was  going  on  in  the  talks.  But  they  had 
an  important  place  in  Hong  Kong  affairs,  and  they  too  felt  a  burden  of  responsibi- 
lity. They  had  been  associated  with  the  objective  of  seeking  to  maintain  British 
administration  and,  by  late  1983,  were  as  influenced  as  everyone  else  in  Hong  Kong 
by  the  spate  of  rumours  that  the  aim  had  been  abandoned.  They  had  a  natural  wish 
to  be  informed  of  the  true  situation  and  in  December  the  Governor  warned  them  that 
British  arguments  for  a  continuation  of  the  status  quo  had  made  no  impression.  But 
it  was  left  to  Sir  Geoffrey  Howe,  during  his  visit  to  Hong  Kong  as  Foreign  Secretary 
in  April  1984,  to  tell  the  Legislative  Council,  and  the  Hong  Kong  public  at  large, 
officially  that  there  was  no  hope  of  retaining  British  administration.  Though  the 
news  was  by  then  no  more  than  confirmation  of  what  almost  everybody  knew,  it  still 
came  as  a  shock. 

One  consequence  of  the  involvement  of  the  Executive  Council,  and  the  careful 
account  which  British  ministers  took  of  their  views  at  every  stage,  was  that  some  of 
the  most  difficult  passages  in  the  negotiations  were  over  issues  to  which  the  unoffi- 
cial members  -  and  the  Hong  Kong  government  -  attached  great  importance  at  the 
time,  but  which  seem  less  crucial  with  hindsight.  A  prime  example  is  the  protracted 
wrangling  over  the  Sino-British  Joint  Liaison  Group,  the  body  through  which  the 
two  sides  have  carried  out  consultations  on  the  implementation  of  the  Joint 
Declaration  and  the  achievement  of  a  smooth  transition.  Though  it  has  often  become 
bogged  down  in  mutual  recrimination,  the  Joint  Liaison  Group  has  got  through  a 
great  deal  of  necessary  preparatory  work  over  the  past  twelve  years  and  has  become 
part  of  the  scenery.  Yet  the  proposal  for  a  'joint  group'  aroused  alarm  in  Hong  Kong 
when  it  was  first  put  forward  by  the  Chinese.  Their  initial  ideas  for  its  terms  of  ref- 
erence, and  their  insistence  that  it  should  be  located  in  the  territory,  were  seen  as  par- 
ticularly threatening,  suggesting  that  the  intention  was  set  up  an  organization  which 
would  supervise  the  work  of  the  Hong  Kong  government  and  effectively  emasculate 
its  authority  and  the  Governor's  powers.  The  establishment  of  such  a  body,  what  its 
functions  should  be,  whether  it  should  be  located  in  Hong  Kong  and  if  so  when,  and 
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how  long  it  should  remain  in  existence  were  among  the  most  contentious  issues 
which  Sir  Geoffrey  Howe  had  to  deal  with  during  the  two  crucial  visits  which  he 
paid  to  Beijing  as  Foreign  Secretary  in  the  summer  of  1984. 

There  was  a  wider  Hong  Kong  dimension  to  the  talks,  a  dimension  which  placed 
severe  constraints  on  the  British  government's  freedom  of  action  and  affected  its 
negotiating  tactics.  This  was  the  fact  that  Hong  Kong  was,  in  effect,  a  living  organ- 
ism whose  health  was  dependent  on  the  political  environment.  The  British  govern- 
ment were  responsible  for  the  territory  and  knew  that  if  business  confidence  was 
seriously  damaged  the  markets  could  spin  out  of  control,  with  potentially  disastrous 
consequences.  The  start  of  the  talks  coincided  with  a  downturn  in  the  economy  and 
confidence  was  less  than  robust.  It  was  rendered  more  fragile  by  the  fierce  media 
campaigns  mounted  by  the  Chinese  during  the  months  when  the  British  side  were 
fighting  for  the  retention  of  British  administration.  In  September  1983,  when  a  bar- 
rage of  Chinese  attacks  and  threats  made  it  impossible  to  conceal  the  fact  that  the 
negotiations  were  on  the  verge  of  breakdown,  both  the  Hang  Seng  index  and,  more 
seriously,  the  Hong  Kong  dollar  came  under  increasing  pressure.  The  Hong  Kong 
currency  had  traded  at  around  6.50  to  the  US  dollar  at  the  beginning  of  the  year  and 
declined  to  7.50  at  the  beginning  of  August.  The  decline  gathered  momentum  in 
September,  despite  heavy  intervention  from  the  Hong  Kong  government's 
exchange  fund,  and  at  one  stage  the  Hong  Kong  dollar  lost  18  per  cent  of  its  value 
in  a  single  week.  There  was  no  support  from  China.  On  the  contrary,  the  Chinese 
argued  that  the  crisis  was  artificial,  manufactured  by  the  British  to  put  pressure  on 
China.  The  slide  was  arrested  by  the  announcement  in  mid-October  of  new  arrange- 
ments to  link  the  Hong  Kong  dollar  with  the  US  dollar  at  a  fixed  rate  of  7.80,  a  link 
which  remains  in  place  today.  But  it  is  doubtful  whether  the  situation  could  have 
been  held  for  long  if  the  talks  had  foundered.  It  was  the  highly  conditional  British 
agreement  to  see  what  could  be  made  of  the  Chinese  plan,  referred  to  above,  which 
prevented  that  happening. 

There  were  those  at  the  time,  and  there  have  been  others  subsequently,  who  have 
maintained  that  the  British  should  have  continued  to  press  the  case  for  the  retention 
of  an  administrative  link  with  the  UK  even  in  the  circumstances  which  have  been 
described.  The  line  runs  that  the  Chinese  would  have  backed  down  in  the  end,  and 
even  if  they  had  not  done  so,  the  Hong  Kong  economy  could  have  survived  a  break- 
down in  the  talks.  These  arguments  are  not  sustainable.  Chinese  statements  and 
actions,  at  the  time  and  subsequently,  are  all  of  a  piece,  indicating  very  clearly  that 
they  were  not  bluftlng,  and  that  they  were  indeed  ready  to  put  sovereignty  before 
prosperity  if  they  were  forced  into  that  position.  And  in  the  light  of  what  happened 
in  the  autumn  of  1983,  it  is  far-fetched  to  suggest  that  the  Hong  Kong  markets,  and 
international  confidence  in  the  territory,  could  have  weathered  the  consequences  of 
a  collapse  in  the  talks. 
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Once  the  British  had  given  their  conditional  undertaking  to  see  whether  the 
Chinese  plan  could  be  made  to  work,  and  had  refined  it  further  (in  November  1983) 
by  making  it  clear  that  they  were  not  seeking  to  retain  any  'link  of  authority  or 
accountability'  between  Britain  and  Hong  Kong,  the  atmosphere  of  the  talks 
improved.  But  it  was  still  an  uphill  struggle.  Chinese  plans,  in  so  far  as  they  were 
revealed,  remained  sketchy,  adding  little  to  what  Deng  had  said  to  Mr  Heath,  and  to 
public  pronouncements  by  Chinese  leaders.  Hong  Kong  would  become  a  Special 
Administrative  Region  under  Article  31  of  the  Chinese  constitution.  The  systems  in 
such  regions  would  be  prescribed  by  law  enacted  by  China's  parliament,  the 
National  People's  Congress.  The  Hong  Kong  Special  Administrative  Region  would 
be  governed  by  its  inhabitants,  its  principal  officials  being  appointed  by  Beijing  on 
the  basis  of  elections  or  consultations  held  locally.  Local  British  and  other  foreign 
nationals  could  serve  at  various  levels  as  'advisers'.  The  social  and  economic 
systems  and  the  way  of  life  of  Hong  Kong  people  would  be  unchanged.  Private 
property  and  foreign  investments  would  be  protected.  Freedoms  of  speech,  of  pub- 
lication, of  information,  of  holding  gatherings,  of  travel,  to  change  domicile,  of  cor- 
respondence, and  of  religious  belief  would  be  protected.  There  would  be  a  high 
degree  of  autonomy  and  legislative  power.  There  would  be  independent  judicial 
power  including  the  power  of  final  judgment.  Laws  and  ordinances  would  be  'basi- 
cally unchanged'.  The  Special  Administrative  Region  would  retain  its  status  as  a  free 
port  and  an  international  financial  centre.  The  foreign  exchange,  gold,  securities  and 
futures  markets  would  continue,  as  would  the  free  flow  of  capital.  The  Hong  Kong 
dollar  would  continue  to  circulate  and  would  remain  freely  convertible.  There  would 
be  financial  independence.  The  Special  Administrative  Region  would  retain  and 
develop  existing  foreign  relations  in  the  economic  and  cultural  fields  and  would  be 
able  to  establish  mutually  beneficial  economic  relations  with  Britain.  British  eco- 
nomic interests  in  Hong  Kong  would  be  taken  care  of. 

The  problem  about  this  outline  was  that  it  was  just  that.  There  were  too  many 
lacunae,  too  many  areas  of  vagueness  where  what  was  wanted  was  precision.  The 
task  of  the  British  negotiators  was  therefore  to  add  fiesh  to  the  bare  bones.  There 
were  many  obstacles  to  be  overcome  in  seeking  to  do  this.  The  Chinese  at  first  resis- 
ted British  attempts  to  discuss  any  post- 1997  arrangements  which  did  not  directly 
affect  British  economic  interests,  on  the  ground  that  these  were  internal  Chinese 
matters.  They  also  resisted  'detail',  arguing  that  all  that  was  needed  was  principles 
and  these  had  already  been  laid  down.  The  British  approach  was  to  bombard  the 
Chinese  with  a  series  of  'working  papers'  which  described  at  length  the  way  in 
which  the  legal,  judicial,  financial  and  other  systems  worked  and  the  features  which 
would  need  to  be  retained  and  spelled  out  if  the  systems  were  to  continue  to  func- 
tion properly.  The  working  papers  were  by  no  means  easy  to  produce.  They  were 
mostly  drafted  in  Hong  Kong  because  that  was  where  the  expertise  lay.  But  they  had 
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to  be  approved  by  British  ministers,  and  by  the  Executive  Council,  who  went  over 
them  with  a  fine-tooth  comb.  The  Chinese  were  very  grudging  about  these  papers  at 
first,  complaining  about  excessive  detail.  But  they  showed  that  they  had  taken  what 
had  been  said  on  board  in  the  comments  which,  from  December  1983  onwards,  they 
offered  as  elaborations  of  their  ideas.  Though  these  elaborations  look  the  form  of  ex 
cathedra  statements  they  increasingly  incorporated  elements  from  the  British 
papers.  And  much  of  the  detailed  content  of  the  eventual  agreement,  the  Joint 
Declaration,  was  supplied  by  the  British  side  during  the  final  intensive  phase  of  the 
negotiations. 
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7  THE  JOINT  DECLARATION 


The  agreement  initialled  by  the  principal  negotiators  in  September  1984  and  signed 
by  the  two  prime  ministers  in  December  owes  its  unusual  form  to  the  fundamental 
differences  between  the  Chinese  and  British  approaches  to  the  negotiations.  For  the 
Chinese  they  were  about  the  restoration  of  a  piece  of  Chinese  territory  to  its  rightful 
owner;  the  policies  which  China  would  adopt  in  Hong  Kong  thereafter  were  for 
China  alone  to  determine.  But  it  was  precisely  these  Chinese  policies  which  mat- 
tered most  for  the  British,  since  it  was  upon  their  credibility  that  the  maintenance  of 
confidence  and  the  acceptability  of  the  agreement  to  the  people  of  Hong  Kong  and 
to  the  British  parliament  would  depend.  The  form  of  the  Joint  Declaration  is  thus  a 
compromise.  It  is  not  in  appearance  an  international  treaty  of  the  kind  the  British  had 
in  mind  at  the  outset;  nor  does  it  follow  the  pattern  of  the  1972  Shanghai  commu- 
nique between  the  United  States  and  China  (essentially  an  agreement  to  disagree)  as 
the  Chinese  initially  wanted.  The  Sino-British  Joint  Declaration  on  the  Question  of 
Hong  Kong  (to  give  it  its  proper  title)  consists  of  a  series  of  linked  unilateral  decla- 
rations: by  China  that  it  will  resume  the  exercise  of  sovereignty  over  Hong  Kong  on 
1  July  1997;  by  Britain  that  it  will  restore  the  whole  of  the  territory  to  China  from 
that  date;  by  China  setting  out  its  policies  for  Hong  Kong  after  1997;  and  by  both 
governments  contlrming  that  Britain  will  be  responsible  for  the  administration  of 
Hong  Kong  up  to  30  June  1997.  China's  policies  are  set  out  in  twelve  points,  the  last 
of  which  states  that  these  policies  and  their  elaboration  in  the  first  annex  to  the  Joint 
Declaration  will  be  stipulated  in  a  Basic  Law  for  the  Special  Administrative  Region 
to  be  passed  by  China's  National  People's  Congress,  and  that  they  will  remain 
unchanged  for  fifty  years.  Two  further  annexes  set  out  the  terms  of  reference  for  the 
Joint  Liaison  Group,  and  lay  down  the  arrangements  for  dealing  with  land  leases, 
including  the  establishment  of  a  joint  Land  Commission.  Of  crucial  importance  is  a 
clause  which  has  the  effect  of  making  the  whole  -  the  Joint  Declaration  and  its 
annexes  -  an  international  agreement  legally  binding  on  both  governments  (which 
later  registered  the  Joint  Declaration  as  a  treaty  at  the  United  Nations).  This  clause 
reads:  'The  Government  of  the  United  Kingdom  and  the  Government  of  the  People's 
Republic  of  China  agree  to  implement  the  preceding  declarations  and  the  Annexes 
to  this  Joint  Declaration.'  Finally  there  is  an  exchange  of  memoranda  which  sets  out 
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how  the  two  governments  intend  to  deal  with  nationality  questions,  an  area  of  great 
sensitivity  where  the  Chinese  were  willing  to  show  understanding  of  British  require- 
ments but  which  they  were  not  prepared  to  see  dealt  with  in  the  main  agreement.  Ii 
should  be  noted  that,  the  form  notwithstanding,  every  word  of  the  documents  -  the 
Joint  Declaration,  its  annexes  and  the  exchange  of  memoranda  -  was  negotiated 
between  the  two  sides. 

The  twelve-point  policy  statement  incorporated  in  the  Joint  Declaration  consists 
of  general  principles  on  lines  which  were  already  familiar  by  the  time  the  text  of  the 
agreement  was  published.  The  real  meat  is  in  the  'elaboration'  in  Annex  I.  This 
spells  out  in  clear  terms  the  future  governmental  structures;  the  ways  in  which  Hong 
Kong's  present  systems  -  legal,  judicial,  financial,  administrative  and  so  on  -  and 
the  rights  and  freedoms  of  Hong  Kong  people  will  be  preserved  under  Chinese  sov- 
ereignty; and  the  extent  of  the  'high  degree  of  autonomy',  except  in  foreign  affairs 
and  defence,  which  the  Special  Administrative  Region  is  to  enjoy.  It  is  in  the  com- 
prehensiveness of  these  provisions,  and  the  precise  and  detailed  language  in  which 
the  great  majority  of  them  are  couched,  that  the  real  British  achievement  lies. 

The  main  reason  for  the  lengthy  gap  between  initialling  and  signature  of  the  agree- 
ment was  the  British  insistence  that  it  could  not  be  signed  before  it  had  been  approved 
by  Parliament,  and  that  Parliament  would  not  give  its  approval  without  knowing  that 
what  had  been  negotiated  was  acceptable  to  the  people  of  Hong  Kong.  The  need  for 
any  agreement  on  the  future  to  be  acceptable  to  the  people  of  Hong  Kong  had  been 
part  of  the  British  government's  public  position  from  the  outset,  and  had  not  been 
affected  by  Chinese  displays  of  outrage  whenever  British  ministers  referred  to  it  in 
public.  The  question  was  how  Hong  Kong  people's  views  should  be  ascertained.  The 
obvious  method,  a  referendum,  was  ruled  out  at  an  early  stage.  It  was  not  just  that  the 
Chinese  had  made  it  clear  that  anything  of  the  kind  would  be  intolerable,  and  that  they 
probably  had  it  in  their  power  to  frustrate  the  holding  of  a  referendum,  or  to  influence 
its  outcome  to  an  unacceptable  degree.  That  was  certainly  a  factor  but  there  were  also 
practical  difficulties,  resulting  from  Hong  Kong's  very  limited  -  and  discouraging  in 
terms  of  low  registration  and  even  lower  turnout  -  experience  of  voting  at  that  stage; 
and  it  would  be  far  from  easy  to  frame  the  question  to  be  put. 

The  method  chosen  was  to  encourage  public  discussion  of  the  acceptability  of  the 
agreement  once  it  had  been  published,  and  for  the  Hong  Kong  government  to  set  up 
a  special  independent  office  to  receive  and  collate  opinions  from  all  bodies  and  indi- 
viduals who  wished  to  offer  them.  To  ensure  that  the  Assessment  Office  produced  a 
fair  and  unbiased  assessment  of  the  views  put  forward,  two  distinguished  people,  a 
retired  Permanent  Secretary  from  the  UK  (Sir  Patrick  Naime),  and  a  Hong  Kong 
judge  (Mr  Simon  Li),  were  appointed  to  oversee  its  work.  The  Assessment  Office  car- 
ried out  its  work  conscientiously  and  thoroughly.  Its  report  detailed  views  put  forward 
in  the  local  media,  by  representative  bodies  and  other  organizations  and  groups,  and 
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by  individuals.  It  also  covered  various  opinion  surveys.  A  wide  variety  of  views  was 
described,  ranging  from  warm  praise  of  the  agreement,  through  qualified  acceptance, 
to  rejection  of  parts  of  the  agreement  and  outright  condemnation.  But  the  overall  con- 
clusion was  that  most  of  the  people  of  Hong  Kong  found  the  agreement  acceptable. 
This  exercise  has  been  dismissed  as  an  elaborate  sham  in  some  quarters.  The 
White  Paper  introducing  the  initialled  Joint  Declaration  invited  the  people  of  Hong 
Kong  to  comment  on  'the  overall  acceptability  of  the  draft  agreement ...  against  the 
background  set  out  in  this  White  Paper  .  But  it  was  made  clear  that  the  text  was  a 
draft  only  in  a  technical  sense.  The  White  Paper  emphasized  that  in  the  British  gov- 
ernment's view  there  was  no  possibility  of  an  amended  agreement: 

The  alternative  to  acceptance  of  the  present  agreement  is  to  have  no  agreement.  In  this 
case  the  Chinese  Government  has  made  it  plain  that  negotiations  could  not  be 
reopened  and  that  it  would  publish  its  own  plan  for  Hong  Kong  ...  The  choice  is  there- 
fore between  reversion  of  Hong  Kong  to  China  under  agreed,  internationally  binding 
arrangements  or  reversion  to  China  without  such  arrangements. 

The  White  Paper  went  on  to  say  that  the  choice  was  not  one  which  the  British  gov- 
ernment had  sought  to  impose  upon  the  people  of  Hong  Kong;  it  had  been  imposed 
by  the  facts  of  history. 

TTie  criticism  is  that  the  choice  was  effectively  no  choice  at  all,  that  the  people 
of  Hong  Kong  were  not  only  presented  with  the  agreement  on  a  take  it  or  leave  it 
basis,  but  told  that  the  consequences  of  leaving  it  would  be  unthinkable.  The  choice, 
and  the  background  against  which  it  had  to  be  made,  were  certainly  explained  in 
stark,  even  brutal  terms,  but  it  is  difficult,  twelve  years  on,  to  take  issue  with  the  way 
in  which  they  were  presented.  No  one  can  seriously  believe  that  if  the  report  of  the 
Assessment  Office  had  been  overwhelmingly  negative,  and  the  British  government 
had  sought  to  reopen  the  negotiations,  the  Chinese  would  have  agreed.  For  them  to 
have  done  so  would  have  been  to  concede  that  the  people  of  Hong  Kong  had  not 
only  a  voice  but  a  determining  voice  in  their  future,  a  notion  which  the  Chinese  had 
fiatly  rejected  whenever  it  was  raised  and  which  ran  counter  to  their  whole  approach 
to  reunification.  Nor  is  there  any  reason  to  question  the  judgment  that  if  the  agree- 
ment had  been  rejected  as  it  stood,  the  Chinese  would  have  imposed  their  own  solu- 
tion. If  proof  were  needed  of  the  ruthlessness  of  the  leadership,  and  their  readiness 
in  a  crisis  to  put  political  before  economic  interests,  it  was  supplied  in  June  1989.  A 
unilateral  Chinese  solution  might,  it  is  true,  have  incorporated  many,  even  most  of 
the  specific  provisions  of  the  Joint  Declaration.  But  there  can  be  no  certainty  of  that, 
and  the  imposition  of  a  unilateral  solution  could  well  have  created  a  real  crisis  of 
confidence  in  Hong  Kong,  a  crisis  which  could  even  have  led  to  the  early  interven- 
tion which  Deng  Xiaoping  had  threatened. 
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8  THE  IMPLEMENTATION  OF  THE  JOINT  DECLARATION 


The  Joint  Liaison  Group  and  cooperation  between  Britain 
and  China 

There  was  much  to  discuss  between  the  two  sides  once  the  Joint  Declaration  had 
been  signed  and  ratified.  Though  differences  remained  on  many  issues,  consultation 
was  made  easier  by  the  good  personal  relations  established  during  the  negotiations 
by  the  two  foreign  ministers.  Sir  Geoffrey  Howe  and  Wu  Xueqian,  who  kept  in  reg- 
ular contact  and  met  from  time  to  time.  Regular  visits  to  Beijing  by  the  Govemor- 
also  provided  occasions  for  high-level  discussion. 

The  main  forum  for  intergovernmental  negotiation  on  Hong  Kong  issues  was, 
however,  the  Joint  Liaison  Group,  the  body  charged  with  the  work  of  implementing 
the  provisions  of  the  Joint  Declaration.  The  location  and  functions  of  the  Joint  Liaison 
Group  had  been,  it  will  be  remembered,  a  particularly  contentious  issue  during  the 
negotiations,  and  were  not  finally  agreed  until  Sir  Geoffrey  Howe's  visit  to  Beijing  in 
July  1984.  The  most  bitterly  contested  point  was  the  timing  of  the  group's  move  into 
Hong  Kong,  with  the  Chinese  demanding  that  this  should  take  place  immediately  the 
Joint  Declaration  entered  into  force  upon  ratification  (i.e.  in  mid- 1985),  and  the 
British  wanting  it  to  be  delayed  until  1993.  A  compromise  was  eventually  reached. 
The  Joint  Liaison  Group  would  initially  be  peripatetic,  meeting  in  Beijing,  London 
and  Hong  Kong,  at  least  once  a  year  in  each  of  the  three  places.  From  1  July  1988  it 
would  have  Hong  Kong  as  its  'principal  base'  but  would  continue  to  meet  in  the  two 
capitals  as  well.  Its  life  would  be  prolonged  until  1  January  2000. 

In  deference  to  British  views,  the  terms  of  reference  of  the  Joint  Liaison  Group 
were  tightly  drawn  and  restrictive.  Annex  II  to  the  Joint  Declaration  stated  clearly  that: 

The  Joint  Liaison  Group  shall  be  an  organ  for  liaison  and  not  an  organ  of  power.  It 
shall  play  no  part  in  the  administration  of  Hong  Kong  or  the  Hong  Kong  Special 
Administrative  Region.  Nor  shall  it  have  any  supervisory  role  over  that  administration. 


-  Sir  Edward  Youde  until  his  death  in  December  1986;  Sir  David  Wilson  from  April  1987  to  May  1992. 
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A  distinction  was  drawn  between  the  matters  it  would  deal  with  in  the  first  and  sec- 
ond halves  of  the  period  between  its  establishment  and  the  transfer  of  sovereignty. 
In  the  first  half  it  was  to  consider  action  to  be  taken  by  the  two  governments 
'to  enable  the  Hong  Kong  Special  Administrative  Region  to  maintain  its  economic 
relations  as  a  separate  customs  territory',  with  particular  reference  to  Hong  Kong's 
membership  of  the  GATT;  and  action  'to  ensure  the  continued  application  of  inter- 
national rights  and  obligations  affecting  Hong  Kong '.  During  the  second  half  of  the 
period  cooperation  would  be  intensified,  and  would  cover  such  matters  as  proce- 
dures to  secure  a  smooth  transition  in  1997,  and  action  to  assist  the  Special 
Administrative  Region  'to  maintain  and  develop  economic  and  cultural  relations 
and  conclude  agreements  on  these  matters  with  states,  regions  and  relevant  internat- 
ional organizations'. 

The  Joint  Liaison  Group  duly  came  into  being  in  mid- 1985.  Much  of  its  work 
has  been  concerned  with  creating  the  necessary  framework  for  the  high  degree  of 
autonomy  promised  in  the  Joint  Declaration.  The  Joint  Declaration  had  provided  for 
a  mirror  image  of  the  pre- 1997  arrangement  under  which  Hong  Kong  participates  in 
relevant  international  organizations  and  conferences  either  in  its  own  right  or  under 
a  British  umbrella.  The  Joint  Liaison  Group  embarked  upon  a  systematic  examina- 
tion of  the  various  organizations  and  bodies  to  determine  what  arrangements  would 
be  appropriate  in  each  case.  In  March  1986  agreement  was  reached  that  Hong  Kong 
should  become  a  separate  contracting  party  to  the  GATT  and  should  remain  one  after 
1997.-^  Agreement  has  subsequently  been  reached  on  the  principle  and  form  of  Hong 
Kong's  future  membership  of  a  large  number  of  international  organizations,  includ- 
ing such  diverse  bodies  as  the  Customs  Cooperation  Council,  the  Asian  Develop- 
ment Bank,  the  Universal  Postal  Union,  the  World  Meteorological  Organization,  the 
International  Maritime  Organization,  the  International  Telecommunications  Union, 
the  International  Labour  Organization  and  the  United  Nations  Food  and  Agriculture 
Organization.  The  relevant  subgroup  has  also  worked  through  a  long  list  of  interna- 
tional treaties  whose  provisions  have  been  applied  to  Hong  Kong  through  British 
adherence  to  their  terms.  Other  legal  work  has  included  what  is  known  as  the  'local- 
ization' of  laws,  discussion  of  new  Hong  Kong  legislation  to  replace  the  provisions 
of  British  laws  in  force  in  Hong  Kong  in  such  fields  as  merchant  shipping  and  civil 
aviation.  All  this  work  has  been  necessary  to  ensure  the  continued  application  to 
Hong  Kong  of  necessary  laws  and  treaties  which  would  lapse  with  the  transfer  of 
sovereignty  unless  alternative  arrangements  were  made. 

The  Joint  Declaration  provides  for  a  substantial  degree  of  autonomy  for  the 
Special  Administrative  Region  in  the  field  of  air  services.  To  replace  earlier  arrange- 


'  Hong  Kong  became  the  91st  contracting  party  to  the  GATT  in  April  1986  and  is  now  a  member  of  its  suc- 
cessor organization,  the  World  Trade  Organization.  Chinese  membership  of  the  WTO  ha.s  not  yet  been  agreed. 
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ments  under  which  Hong  Kong's  air  service  interests  were  covered  in  bilateral 
agreements  between  the  UK  and  foreign  governments,  the  Hong  Kong  government 
has  signed  separate  air  service  agreements  with  its  main  aviation  partners.  The  terms 
of  each  of  these  have  been  agreed  with  China  through  the  Joint  Liaison  Group  (in 
some  cases  after  long  delays,  due  in  part  to  the  British  side's  refusal  to  make  com- 
mercially sensitive  information  forming  part  of  these  agreements  available  to  the 
Chinese  -  or  for  that  matter  the  British  -  government). 

Various  matters  relating  to  defence  and  internal  security  have  been  discussed  in 
the  Joint  Liaison  Group.  In  early  meetings  the  two  sides  reached  agreement  on  an 
expansion  of  the  Hong  Kong  police  force  to  enable  it  to  assume  full  responsibility 
for  maintaining  public  order  in  accordance  with  the  Joint  Declaration.  They  have 
also  discussed  issues  to  do  with  the  handover  of  defence  responsibilities  from  the 
British  garrison  to  the  Chinese  forces  which  will  be  stationed  in  the  territory  after 
the  handover.  Perhaps  the  most  complex,  and  certainly  the  most  difficult  of  these 
issues  was  the  future  of  'defence  lands',  the  various  sites  used  by  the  British  forces 
for  barracks  and  other  military  purposes.  There  had  for  some  years  been  a  process 
of  consolidating  military  functions  in  relatively  remote  areas  of  the  New  Territories; 
sites  no  longer  needed  had  been  returned  to  the  Hong  Kong  government  for  public 
use  or  redevelopment  (the  large  area  which  is  now  Hong  Kong  Park  in  the  Central 
district  of  Hong  Kong  Island  is  a  conspicuous  example).  But  at  the  time  the  Joint 
Declaration  was  signed  the  military  still  occupied  a  large  number  of  sites  scattered 
around  the  territory,  some  of  them  in  prime  positions  in  the  urban  areas.  The  open- 
ing Chinese  demand  was  that  all  these  sites  should  be  handed  over  to  the  Chinese 
military  on  the  transfer  of  sovereignty.  It  took  no  less  than  seven  years  of  hard  nego- 
tiation before  a  satisfactory  agreement  was  reached  in  June  1994.  Under  this  agree- 
ment nearly  140  hectares  of  land  formerly  occupied  by  British  forces,  and  worth  up 
to  65  billion  Hong  Kong  dollars,  were  released  to  the  Hong  Kong  government  for 
community  use  and  to  provide  housing,  offices  and  hotels. 

Other  land  issues  have  been  discussed,  far  less  conientiously,  in  the  Land 
Commission.  The  Land  Commission's  terms  of  reference  were  set  out  in  Annex  III 
to  the  Joint  Declaration.  The  various  provisions  of  this  annex  resolved  the  issue 
which  had  led  to  the  original  1979  approach  to  the  Chinese  about  land  leases,  by  pro- 
viding for  the  extension  to  2047  of  existing  leases  expiring  before  30  June  1997,  and 
for  the  grant  of  new  ones  for  terms  expiring  in  2047.  A  limit  of  50  hectares  a  year 
was  set  for  the  total  amount  of  new  land  to  be  granted  each  year,  but  there  was  pro- 
vision for  this  limit  to  be  exceeded  by  agreement  between  the  two  sides  and  it  has 
in  fact  been  exceeded  in  most  years  since  the  Land  Commission  came  into  being  in 
1985.  There  was  also  an  important  provision  that  premium  income  (the  sums 
obtained  through  land  transactions)  should  be  shared  equally  between  the  Hong 
Kong  government  and  the  future  government  of  the  Special  Administrative  Region. 
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The  Hong  Kong  government's  share  was  to  be  used  for  the  financing  of  land  devel- 
opment and  capital  works;  the  other  half  (known  as  the  Land  Fund)  was  to  be 
reserved  for  the  same  purposes  and  in  the  meantime  deposited  in  approved  Hong 
Kong  banks.  The  Land  Fund  grew  rapidly  and  soon  held  very  substantial  sums. 

This  is  by  no  means  an  exhaustive  description  of  the  questions  discussed  in  the 
Joint  Liaison  Group  but  it  should  give  an  idea  of  the  very  wide  range  of  issues  that 
have  had  to  be  dealt  with  in  order  to  prepare  for  a  smooth  transition,  and  of  the  tech- 
nical nature  and  complexity  of  many  of  them.  In  the  early  years  discussion  was  often 
difficult  and  time-consuming,  sometimes  because  the  Chinese  negotiators  (or  their 
superiors  in  Beijing)  did  not  find  it  easy  to  grasp  points  about  British  law  and  prac- 
tice. But  regular  progress  was  nevertheless  made.  What  changed  the  situation  and 
greatly  complicated  the  process  of  cooperation  was  the  bloody  suppression  by  the 
Chinese  authorities  of  demonstrations  in  Beijing  in  early  June  1989. 

The  Basic  Law 

It  was  always  clear  that  the  detailed  prescriptions  for  post- 1997  Hong  Kong  set  out 
in  the  Joint  Declaration  would  need  to  be  incorporated  in  Chinese  domestic  law.  As 
noted  above,  the  Joint  Declaration  itself  specifically  provides  that: 

The  above-stated  basic  policies  of  the  People's  Republic  of  China  regarding  Hong 
Kong  and  the  elaboration  of  them  in  Annex  I  to  this  Joint  Declaration  will  be  stipu- 
lated, in  a  Basic  Law  of  the  Hong  Kong  Special  Administrative  Region  of  the 
People's  Republic  of  China,  by  the  National  People's  Congress  of  the  People's 
Republic  of  China,  and  they  will  remain  unchanged  for  50  years. 

The  Chinese  government  made  elaborate  arrangements  to  draft  the  Basic  Law.  On 
1  July  1985  a  Basic  Law  Drafting  Committee  came  into  being.  This  had  been  estab- 
lished by  decision  of  the  National  People's  Congress  with  membership  approved  by 
its  Standing  Committee.  At  the  outset  there  were  59  members,  23  of  them  from 
Hong  Kong;  by  the  end  of  the  Committee's  work,  nearly  five  years  later,  the  num- 
ber had  been  reduced  to  51,'*  with  18  from  Hong  Kong.  In  all  the  Drafting 
Committee  held  nine  plenary  sessions,  supplemented  by  dozens  of  smaller  group 
meetings  to  consider  particular  issues  or  areas.  Though  the  meetings  were  all  held  in 
China  and  were  not  formally  open  to  the  public,  the  Hong  Kong  media  followed 
developments  closely  and  were  able  to  provide  generally  accurate  accounts  of  pro- 
ceedings by  talking  to  the  Hong  Kong  members. 

^  There  were  4  deaths,  and,  among  the  Hong  Kong  members.  2  resignations  and  2  expulsions  for  conduct 
judged  to  be  incompatible  with  membership  of  the  Committee. 
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By  1988  a  draft  of  the  Basic  Law  had  been  completed  and  the  Chinese  authori- 
ties actively  solicited  views  on  it.  The  Chinese  had  already  set  up  a  Basic  Law 
Consultative  Committee  of  180  Hong  Kong  people  (chosen  by  Beijing)  to  act  as  a 
channel  of  communication  between  Hong  Kong  residents  and  the  Drafting 
Committee,  and  this  Consultative  Committee  organized  meetings  and  discussions. 
Revisions  were  made  and  a  more  advanced  draft,  approved  for  circulation  by  the 
National  People's  Congress  Standing  Committee,  was  published  in  early  1989.  The 
final  version  of  the  Basic  Law  was  adopted  by  the  National  People's  Congress  in 
April  1990  and  formally  promulgated  as  a  law  of  the  People's  Republic. 

The  British  and  Hong  Kong  governments  were  naturally  keen  to  intluence  the 
drafting  process  and,  before  the  Tiananmen  incident,  were  able  to  do  so  by  a  num- 
ber of  indirect  means,  including  through  informal  discussions  between  lawyers  on 
specific  legal  points,  organized  outside  the  formal  framework  of  Joint  Liaison  Group 
meetings.  The  exchanges  on  the  Basic  Law  provisions  regarding  elections  were  par- 
ticularly important  and  will  be  referred  to  later  in  this  paper. 

The  Basic  Law  is  considerably  longer  than  the  Joint  Declaration  and  in  a  num- 
ber of  areas,  for  example  the  structure  of  the  government  and  the  composition  of  the 
legislature,  its  provisions  are  more  detailed.  But  in  general  its  content  is  a  faithful 
reflection  of  the  Joint  Declaration,  and  many  of  the  provisions  in  the  two  documents 
are  either  the  same  or  almost  identical. 
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9  TIANANMEN 


As  noted  above,  the  Joint  Declaration  envisaged  the  division  of  the  period  between 
its  ratification  and  the  handover  into  two  halves,  with  an  intensification  of  coopera- 
tion in  the  second  half  In  practise  the  watershed  proved  to  be  June  1989.  It  is  hard  to 
exaggerate  the  impact  of  what  happened  in  and  around  Tiananmen  Square  on  the 
night  of  3/4  June.  In  common  with  its  European  partners  and  other  Western  govern- 
ments, the  British  government  took  a  range  of  measures  to  reflect  public  and  parlia- 
mentary revulsion  at  Chinese  actions.  These  measures,  which  included  the  suspen- 
sion of  high-level  visits  and  military  exchanges  and  a  halt  to  all  defence  sales, 
inevitably  made  the  whole  relationship  with  China  far  more  difficult;  Western  repug- 
nance was  matched  by  Chinese  resentment  that  Western  governments  should  have 
imposed  sanctions  against  China  when  China  had  done  nothing  to  harm  their  inter- 
ests. In  Hong  Kong  the  effects  were  equally  severe.  Hundreds  of  thousands  of  people 
took  to  the  streets  to  demonstrate,  in  favour  of  the  students  and  workers  encamped  in 
Tiananmen  Square  before  3  June,  and  against  the  killings  afterwards.  Shock  was 
widespread:  there  were  understandable  fears  that  what  had  happened  in  Beijing  in 
1989  could  be  repeated  in  Hong  Kong  after  1997  if  things  went  badly  wrong.  For 
their  part  the  Chinese  authorities  began  to  view  the  territory  in  a  new  and  sinister 
light,  as  a  potential  'base  for  subversion'  against  the  communist  system  on  the  main- 
land. They  had  not  failed  to  observe  that  some  of  the  tents  and  other  equipment  used 
by  the  students  had  been  supplied  from  Hong  Kong.  The  British  were  accused  of  hav- 
ing connived  in,  if  not  of  having  instigated,  such  activities.  The  result  was  to  sour  the 
atmosphere  in  which  British  and  Chinese  representatives  discussed  Hong  Kong 
issues,  to  undermine  much  of  the  trust  which  had  been  painfully  built  up  since  the  sig- 
nature of  the  Joint  Declaration,  and  to  reopen  and  deepen  mutual  suspicions. 

Tiananmen  had  some  direct  repercussions.  Most  important  among  Chinese  actions 
was  the  toughening  of  the  Basic  Law  in  a  number  of  unwelcome  respects.  On  the 
British  side,  Tiananmen  gave  birth  to  legislation  to  give  full  British  nationality  to  up 
to  50,000  Hong  Kong  people  and  their  dependants  (see  below).  In  Hong  Kong  it 
hastened  the  enactment,  in  June  1991,  of  a  Bill  of  Rights  Ordinance  to  give  effect  in 
local  law  to  the  provisions  of  the  International  Covenant  on  Civil  and  Political  Rights 
as  applied  to  Hong  Kong.^ 

^  The  Joint  Declaration  provides  that  the  provisions  of  the  International  Covenant  on  Civil  and  Political 
Rights  and  the  International  Covenant  on  Economic,  Social  and  Cultural  Rights,  as  applied  to  Hong  Kong, 
will  remain  in  force  after  30  June  1997. 
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But  most  of  the  effects  of  Tiananmen  on  Hong  Kong  matters  were  indirect.  Work 
in  the  Joint  Liaison  Group  on  many  issues  slowed  markedly  or  was  suspended. 
Cooperation  became  difficult  in  areas  where  it  had  hitherto  been  relatively  easy,  and 
virtually  impossible  in  areas  where  it  had  merely  been  difficult.  The  Hong  Kong 
government's  plan  to  build  a  new  airport  to  replace  the  increasingly  overcrowded 
one  at  Kai  Tak,  which  has  only  one  runway  and  where  further  expansion  is  impos- 
sible, was  perhaps  the  most  notable  casualty.  The  need  for  a  replacement  airport  had 
been  recognized  in  the  1970s  and  a  good  deal  of  planning  had  been  done  before  the 
project  was  shelved  in  1982  largely  owing  to  the  difficulties  foreseen  in  financing  it 
at  that  time.  The  proposal  was  revived  in  October  1989,  by  which  time  the  require- 
ment had  become  clear  and  demonstrable.  It  involved  not  only  the  construction  of 
an  airport  on  land  to  be  created  by  flattening  an  island,  but  a  whole  variety  of  asso- 
ciated works,  including  new  road  and  rail  links  to  connect  the  site  off  the  northwest 
coast  of  Lantao  Island  with  the  urban  areas,  and  the  construction  of  the  world's 
longest  combined  road  and  rail  suspension  bridge.  The  Chinese  attitude  was  one  of 
intense  suspicion.  It  did  not  help  that  the  project  was  presented  in  Hong  Kong  as  part 
of  a  package  of  measures  to  revive  confidence,  something  which  the  Chinese  could 
not  accept  was  necessary.  Chinese  leaders  regarded  the  plan  as  over-ambitious  and 
expensive,  if  not  as  a  British  plot  to  enrich  the  British  companies  which,  they  wrong- 
ly assumed,  would  get  the  lion's  share  of  the  work,  and  to  saddle  the  government  of 
the  Special  Administrative  Region  with  a  huge  burden  of  debt.  The  plan  to  raise 
some  40  per  cent  of  the  cost  from  the  private  sector  (which  would  require  a  Chinese 
blessing  for  loan  repayments  after  1997)  gave  the  Chinese  a  means  of  control  over 
this  aspect  of  the  project.  A  series  of  attempts  was  made  in  1990  and  1991  to  resolve 
the  problem,  each  at  a  more  senior  level  than  the  last.  The  Chinese  sought  not  only 
a  guaranteed  sum  left  in  the  Hong  Kong  government's  reserves  after  the  completion 
of  the  airport,  and  a  tight  limit  on  borrowing,  but  a  generalized  right  to  consultation 
on  Hong  Kong  government  decisions  with  post- 1 997  implications. 

After  much  high-level  intervention  and  negotiation  the  differences  were  resolved 
and  a  Memorandum  of  Understanding  was  agreed  which  recorded  Chinese  support  for 
the  new  airport  and  willingness  to  take  part  in  its  construction  in  return  for  acceptable 
financial  undertakings  and  very  limited  undertakings  on  consultation.  An  integral  part 
of  the  package  was  the  Prime  Minister's  agreement  to  visit  Beijing  to  sign  the  MOU, 
which  he  did  in  late  August  1991.  But  this  was  not  the  end  of  the  story.  The  Chinese 
persisted  in  making  difficulties  over  the  financing  of  the  project  long  after  the  MOU 
had  been  signed,  and  final  agreement  on  outstanding  issues  was  not  reached  until  June 
1995.  Construction  of  the  airport  and  the  associated  developments  had,  however,  been 
proceeding  smoothly  in  the  meantime,  with  the  work  financed  by  the  Hong  Kong  gov- 
ernment. Completion  of  the  project  has  been  delayed  a  little  by  the  dispute  with  China 
but  the  new  airport  should  be  open  and  operational  in  the  middle  of  1998. 
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The  establishment  of  a  Court  of  Final  Appeal  in  Hong  Kong  is  another  issue  on 
which  Tiananmen  had  some  indirect  impact,  though  it  is  harder  to  pin  down.  Lying 
at  the  heart  of  the  Joint  Declaration  are  its  provisions  for  the  continuity  of  Hong 
Kong  law,  including  the  common  law,  and  for  the  maintenance  of  the  territory's  judi- 
cial system,  in  which  judges  are  independent  and  the  courts  are  obliged  to  decide 
cases  in  accordance  with  the  law.  The  only  significant  change  in  the  judicial  system 
was  the  abolition  of  appeals  to  the  Privy  Council  and  the  substitution  of  arrange- 
ments for  the  final  adjudication  of  disputes  by  a  court  of  the  Hong  Kong  Special 
Administrative  Region.  There  were  obvious  advantages,  in  terms  of  continuity,  in 
getting  this  new  Court  of  Final  Appeal  established  and  operating  in  Hong  Kong  well 
in  advance  of  the  handover,  and  discussions  began  in  the  Joint  Liaison  Group  in 
1988.  Agreement  in  principle  was  reached  in  September  1991,  but  further  action  was 
then  delayed.  This  was  in  large  part  because  of  differences  among  the  Hong  Kong 
legal  community  and  in  the  Legislative  Council  on  the  details  of  the  outline  agree- 
ment reached  in  the  Joint  Liaison  Group.  Some  took  the  line  that  it  was  better  to 
have  no  Court  of  Final  Appeal  before  1997  than  to  establish  one  which  was  less  than 
ideal.^  Others  argued  that  the  best  should  not  be  the  enemy  of  the  good,  and  that  the 
early  establishment  of  the  new  arrangements  was  a  prize  well  worth  having.  At  all 
events  no  significant  steps  had  been  taken  by  the  time  the  dispute  over  electoral 
arrangements  brought  cooperation  with  China,  in  this  as  in  other  areas,  to  a  halt.  A 
detailed  agreement  with  China  was  finally  reached  in  June  1995  and  the  Court  will 
now  be  established  as  soon  as  the  Special  Administrative  Region  comes  into  being, 
on  1  July  1997. 


•^  One  of  the  criticisms  was  that  the  1991  agreement  in  the  Joint  Liaison  Group  provided  for  a  (single)  judge 
from  other  common  law  jurisdictions  to  be  invited  to  sit  on  the  Court,  whereas  the  Joint  Declaration  and  the 
Basic  Law  had  left  open  the  possibility  that  there  might  be  more  than  one. 
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10   NATIONALITY  AND  PASSPORTS 


Nationality  and  passport  issues  have  always  been  sensitive  in  Hong  Kong.  They  have 
been  a  sensitive  matter  in  Britain's  relations  with  China,  as  has  been  shown,  because 
of  the  difference  between  the  British  and  Chinese  positions  regarding  the  legal  status 
of  ethnic  Chinese  resident  in  Hong  Kong.  As  Hong  Kong  is,  in  their  eyes,  Chinese 
territory  the  Chinese  regard  Hong  Kong  residents  who  are  ethnically  Chinese  as 
Chinese  nationals.^  In  British  law,  those  bom  in  Hong  Kong  up  to  30  June  1997  or 
naturalized  in  the  territory  are  British  nationals.  The  sensitivity  where  Britain's  rela- 
tions with  Hong  Kong  people  are  concerned  lies  in  the  fact  that  for  the  vast  majority, 
their  British  nationality  does  not  carry  with  it  the  right  of  abode  in  Britain. 

This  is  not  a  new  situation.  The  1962  Commonwealth  Immigrants  Act  removed 
the  right  to  settle  in  the  UK  which  Hong  Kong  people,  along  with  British  nationals 
from  most  other  former  British  territories,  had  hitherto  enjoyed.  It  caused  much 
resentment  in  Hong  Kong,  a  resentment  which  was  revived  by  the  reforms  of  British 
nationality  law  embodied  in  the  1981  Nationality  Act.  The  1981  act  created  three 
new  categories  of  British  citizenship  to  replace  the  old  Citizenship  of  the  United 
Kingdom  and  Colonies:  British  Citizen,  British  Dependent  Territories  Citizen 
(BDTC),  and  British  Overseas  Citizen.  Nationality  status  was  linked  with  right  of 
abode;  BDTCs  were  British  nationals  with  the  right  of  abode  in  a  particular  British 
dependency.  The  new  status  was  seen  in  Hong  Kong  as  a  downgrading,  and  although 
right  of  abode  in  the  UK  had  been  lost  since  1962,  the  timing  of  the  legislation 
aroused  unjustified  suspicions  that  it  was  somehow  connected  with  the  approach  of 
negotiations  with  China.  BDTC  status  later  came  to  be  valued  in  Hong  Kong 
(among  other  benefits,  the  British  succeeded  in  securing  wide  visa-free  access  to 
foreign  countries  for  its  holders)  but  that  is  another  matter. 

Against  this  background  it  is  not  surprising  that  the  Hong  Kong  Executive 
Council  attached  particular  importance  to  the  way  in  which  nationality  and  right  of 
abode  issues  were  treated  in  the  Joint  Declaration,  and  that  the  relevant  texts  were 
among  the  last  to  be  agreed.  Satisfactory  provisions  on  right  of  abode  in  the  Special 


^  Exceptions  are  those  t)om  overseas  and  holding  foreign  passports  who  are  regarded  as  'overseas  Chinese'. 
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Administrative  Region  were  included  in  Annex  I  of  the  Joint  Declaration.  Permanent 
Residents  (generally  those  with  at  least  seven  years'  continuous  residence  in  the 
territory)  would  be  eligible  for  Special  Administrative  Region  passports.  The 
exchange  of  Memoranda  recorded  the  understandings  reached  on  nationality  mat- 
ters. Essentially  the  Chinese  accepted  that  all  who  were  BDTCs  on  30  June  1997 
would  be  able  to  continue  to  use  British  'travel  documents'  (i.e.  passports)  if  they  so 
wished,  and  enjoy  British  consular  protection  in  third  countries.  The  deal  involved 
a  British  undertaking  to  create  a  new  form  of  nationality  to  replace  British 
Dependent  Territory  Citizenship  (a  status  which  was,  for  obvious  reasons,  unac- 
ceptable to  China  and  which  would  in  any  case  be  wrong  in  Hong  Kong  after  the 
handover).  The  Chinese  could  not  be  persuaded  that  this  new  status  should  be  trans- 
missible to  the  next  generation,  as  the  Executive  Council  had  wanted,  but  they  were 
prepared  to  accept  that  children  bom  up  to  midnight  on  30  June  could  have  British 
passports.  The  necessary  British  legislation  -  the  Hong  Kong  (British  Nationality) 
Order  -  was  enacted  in  1986.  The  title  agreed  for  the  new  form  of  British  national- 
ity was  'British  National  (Overseas)';  new  passports  in  this  form  began  to  be  issued 
in  mid- 1987,  though  those  who  wished  to  do  so  could  continue  to  use  their  BDTC 
passports.  A  diplomatic  campaign  was  mounted  by  the  British  government  to  ensure 
that  the  new  passports  would  be  accepted  by  third  countries.  A  key  element  in  this 
was  a  mechanism  agreed  with  China  to  make  clear  that  holders  of  BN(0)  passports 
had  the  right  of  abode  in  Hong  Kong  (and  could  therefore  be  returned  there  if  they 
overstayed  or  otherwise  misbehaved  while  they  were  overseas). 

These  arrangements  were  generally  accepted  in  Hong  Kong,  though  there  was 
some  concern  that  the  new  British  legislation  did  not  provide  adequately  for  the 
10,000  or  so  non-ethnic  Chinese  BDTCs,  mostly  of  Indian  or  Pakistan  origin,  who 
held  no  other  nationality  and  would  not  automatically  become  Chinese  nationals 
after  the  handover.  Latent  worries  on  the  nationality  and  right  of  abode  fronts  were, 
however,  reawakened  by  the  Tiananmen  massacre,  which  raised  in  acute  form  the 
nature  and  extent  of  British  responsibility  for  the  people  of  Hong  Kong. 

In  the  days  following  Tiananmen  a  movement  rapidly  developed  in  Hong  Kong 
for  all  BDTCs  there  -  some  3.25  million  of  them  -  to  be  given  full  British  citizen- 
ship with  the  right  of  abode  in  the  UK.  This  was  seen  in  Hong  Kong  partly  as  a  form 
of  insurance.  It  was  argued  that  few  Hong  Kong  people  would  actually  take  up  the 
right  to  move  to  Britain  if  it  was  conferred  on  them.  But  the  grant  of  British  citi- 
zenship would  give  them  the  confidence  to  remain  in  Hong  Kong.  In  the  years  since 
the  signature  of  the  Joint  Declaration  there  had  been  a  steady  flow  of  Hong  Kong 
emigrants  to  countries  such  as  Canada,  the  United  States  and  Australia.  The  exis- 
tence of  sizeable  Hong  Kong  communities  of  long  standing  in  these  and  other  coun- 
tries was  proof  that  this  pattern  of  emigration  was  not  a  new  phenomenon:  some 
Hong  Kong  people  originally  from  China  had  always  seen  the  territory  as  no  more 
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than  a  staging  post.  But  in  the  immediate  aftermath  of  Tiananmen  there  were  fears 
that  the  outflow,  particularly  of  professional  people  and  entrepreneurs,  could 
become  a  Hood  if  nothing  was  done  to  stem  it,  and  that  Hong  Kong's  continued  pros- 
perity, even  viability  would  be  put  at  risk.  Foreign  passports,  or  at  least  the  right  of 
abode  in  foreign  countries,  were  seen  as  part  of  the  answer,  and  emigration  from 
Hong  Kong  did  indeed  increase  sharply  in  the  years  after  Tiananmen.  Many  of  those 
who  left  have,  however,  since  returned  to  Hong  Kong,  having  obtained  their  pass- 
ports, US  green  cards  or  foreign  documentation  conferring  the  right  of  abode. 

In  the  UK  there  was  much  sympathy  for  the  plight  in  which  Hong  Kong  people 
had  been  placed,  and  a  strong  desire  to  help.  But  the  demand  for  full  British  citizen- 
ship for  the  three  million  or  so  Hong  Kong  BDTCs  was  seen  primarily  in  the  immi- 
gration context.  Leaving  aside  the  Chinese  altitude,  which  would  certainly  have  been 
hostile,  there  was  never  any  realistic  prospect  that  the  British  parliament,  or  the  coun- 
try, would  agree  to  the  issue  of  'insurance  policies'  on  such  a  massive  scale.  The 
argument  that  rights  could  be  granted  on  the  basis  that  they  would  not  be  exercised 
attracted  little  support.  So  the  question  was  what  else  could  be  done,  within  the  lim- 
its of  what  the  government  thought  possible  in  domestic  political  terms,  to  help 
restore  confidence.  The  outcome,  announced  at  the  end  of  1989,  was  legislation  to 
grant  British  citizenship  to  50,000  Hong  Kong  people  and  their  dependants.  A  com- 
plex points  system  was  used  to  select  the  beneficiaries,  with  weightings  set  to  refiect 
the  importance  to  Hong  Kong  of  particular  professions  and  economic  sectors.  Since 
the  object  was  to  help  'anchor'  such  people  in  Hong  Kong,  those  chosen  were  not 
required  to  leave  the  territory  to  take  up  their  new  passports,  and  few  have  done  so. 

The  British  scheme  was  regarded  by  many  in  Hong  Kong,  and  by  some  in  Britain 
and  elsewhere,  as  an  inadequate  response  to  a  major  crisis  of  confidence  in  a  terri- 
tory for  which  the  UK  had  direct  responsibility.  It  has  also  been  argued  that  even  if 
a  much  larger  number  of  passports  had  been  granted  and  the  recipients  had  all  taken 
up  their  right  to  come  to  the  UK,  the  skills  and  qualities  of  Hong  Kong  people  are 
such  that  Britain  would  have  been  the  gainer.  That  may  be  true.  But  unlike  the  main 
emigration  destinations  for  Hong  Kong  people,  Britain  has  no  regular  immigration 
programme.  It  is  a  small  and  crowded  country  still  coping  with  the  consequences  of 
the  dismantling  of  empire  in  earlier  decades,  and  such  immigration  as  takes  place  is 
largely  confined  to  "family  reunification'  cases.  Full  British  citizenship  for  50,000 
families  may  not  have  been  generous  but  it  was  what  the  government  judged  was 
politically  possible  at  the  time. 

On  4  February  1997  the  Home  Secretary  announced  in  reply  to  a  Parliamentary 
QuesUon  that  legal  provision  would  be  made  for  the  ethnic  minorities  holding  only 
British  nationality  to  apply  for  full  British  citizenship  carrying  the  right  of  abode  in 
the  UK.  This  was  in  response  to  continuing  expressions  of  concern  in  Parliament, 
and  in  Hong  Kong,  that  their  nationality  status  would  be  uncertain  after  the  hand- 
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over.  In  effect  the  government  accepted  that  the  assurances  previously  given  that  any 
of  these  'solely  British  non-ethnic  Chinese  BDTCs'  (to  use  the  cumbersome  official 
terminology)  who  came  under  pressure  to  leave  Hong  Kong  would  be  guaranteed 
admission  to  and  settlement  in  the  UK  had  not  been  enough  to  dispel  their  worries. 
These  arrangements,  too,  fall  into  the  insurance  policy  category,  since  most  of  the 
people  concerned,  now  thought  to  number  about  8,000,  have  lived  in  Hong  Kong  for 
generations  and  have  no  particular  wish  to  move  to  Britain. 
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I  I    THE  DEVELOPMENT  OF  REPRESENTATIVE 
INSTITUTIONS 


Over  the  years,  perhaps  the  most  difficult  issues  which  have  arisen  in  Britain's  rela- 
tions with  China  over  Hong  Kong  have  been  those  connected  with  the  development 
of  representative  government  in  the  territory.  Best  remembered,  because  most 
recent,  is  the  long  and  rancorous  dispute  about  the  organization  of  the  Legislative 
Council  elections  in  September  1995.  This  dispute  dominated  the  first  three  years  of 
Mr  Patten's  governorship  and  its  effects  are  still  felt,  not  least  in  the  establishment 
by  China  in  December  1996  of  a  'provisional  legislature'  to  operate  in  parallel  with 
the  elected  Legislative  Council  before  the  handover  and  to  replace  it  on  1  July.  But, 
as  will  be  seen,  this  was  far  from  being  the  first  time  the  British  government  had 
crossed  swords  with  China  over  elections  in  Hong  Kong. 

A  persistent  criticism  is  that  the  British  government  were  deathbed  converts  to 
the  cause  of  democracy  in  Hong  Kong;  that,  as  Chinese  spokesmen  like  to  put  it, 
there  was  'no  democracy  to  speak  of  for  the  first  150  years  of  the  territory's  exis- 
tence as  a  British  dependency,  and  that  it  was  only  the  imminence  of  its  return  to 
China  which  turned  British  minds  in  that  direction. 

It  is  undeniable  that  representative  government  came  late  to  Hong  Kong.  The 
Legislative  Council  was  still  wholly  appointed  at  the  time  the  Joint  Declaration 
negotiations  took  place,  and  the  first,  indirect  elections  were  not  held  until  1985. 
Some  background  is  necessary  if  the  reasons  for  this  are  to  be  understood. 

The  British  administration  restored  in  1945  was  of  the  traditional  colonial  stamp. 
The  main  features  of  the  constitution  were  set  out  in  Letters  Patent,  which  provided 
for  a  Governor,  an  Executive  Council  and  a  Legislative  Council.  The  most  impor- 
tant function  of  the  Executive  Council  was  to  advise  the  Governor,  who  was 
required  to  consult  it  on  all  important  matters  and  to  report  his  reasons  to  the 
Secretary  of  State  for  the  Colonies  if  he  disregarded  its  advice.  The  Legislative 
Council  was  responsible  for  passing  laws^  and  for  approving  government  finance 
and  expenditure.  The  membership  of  the  two  councils  was  laid  down  in  Royal 

"  Formally  speaking,  laws  are  enacted  by  the  Governor  with  the  advice  and  consent  of  the  Legislative 
Council,  a  technicality  on  which  the  Chinese  base  their  claim  that  the  legislative  Council  is  no  more  than 
an  'advisory'  body. 
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Instructions  to  the  Governor.  Both  councils  had  a  mix  of  ex-officio  and  nominated 
members,  the  latter  including  officials  appointed  for  the  purpose  and  local  inhabi- 
tants known  as  unofficials.  In  each  case  there  was  an  official  majority,  so  that  the 
administration  could  always  be  certain  of  securing  the  necessary  approval  for  its 
policies  and  proposals.  The  Governor  presided  over  both  bodies. 

It  will  be  apparent  that  none  of  the  members  of  the  Legislative  Council  was 
elected,  though  two  of  the  unofficials  were  in  practice  appointed  on  the  nomination 
of  the  local  Justices  of  the  Peace  and  the  Hong  Kong  General  Chamber  of 
Commerce.  The  only  elections  were  to  the  Urban  Council,  a  body  with  limited  statu- 
tory responsibilities,  mostly  in  the  fields  of  public  health  and  recreation.  A  minority 
of  Urban  Councillors  had  been  elected,  under  a  very  restricted  franchise,  since  1935. 

By  resuming  the  administration  of  Hong  Kong  in  1945,  at  a  time  when  they 
could  gracefully  have  allowed  it  to  lapse,  the  British  government  took  on  a  respon- 
sibility towards  the  population  of  the  territory  which  was  both  inescapable  and, 
because  of  the  special  circumstances,  peculiarly  difficult  to  discharge.  Whether 
Churchill  and  his  colleagues  thought  of  it  in  those  terms  is  uncertain,  but  even  dur- 
ing the  war  years  there  was  some  recognition  among  colonial  officials  in  London 
that  a  more  representative  system  of  government  would  be  desirable  once  the 
Japanese  had  been  defeated.  In  a  speech  marking  the  restoration  of  civil  government 
in  1946,  the  first  postwar  Governor,  Sir  Mark  Young,  said  that  the  Bridsh  govern- 
ment were  considering  'the  means  by  which  .  .  .  the  inhabitants  of  the  territory  can 
be  given  a  fuller  and  more  responsible  share  in  the  management  of  their  own 
affairs'.  He  went  on  to  indicate  that  one  way  of  achieving  this  would  be  to  hand  over 
some  of  the  functions  of  internal  administration  to  a  municipal  council  'constituted 
on  a  fully  representative  basis'. 

The  idea  of  devolving  local  functions  of  the  colonial  administration  to  some  kind 
of  municipal  body  went  back  to  the  nineteenth  century.  It  was  considered  on  various 
occasions  from  the  1840s  onwards  but  the  difficulty  of  distinguishing,  in  a  small 
colony,  between  'local'  matters  and  those  which  needed  to  be  determined  on  a 
territory- wide  basis  was  always  found  to  be  too  great.  Sir  Mark  Young  nonetheless 
believed  that  the  difficulties  were  outweighed  by  the  advantages  and,  after  taking 
local  soundings,  formally  proposed  the  establishment  of  a  municipal  council  with 
extensive  responsibilities  and  partly  elected  membership.  He  also  proposed  changes 
in  the  membership  of  the  Legislative  Council  which  would  in  effect  have  given  the 
unofficials  a  majority,  except  on  questions  of  major  importance  where  the  Governor 
would  have  retained  a  casting  vote. 

Whatever  the  merits  of  the  Young  plan  (as  it  became  known),  it  was  allowed  to 
run  into  the  sand.  Young  himself  left  Hong  Kong  in  1947;  his  successor.  Sir 
Alexander  Grantham,  was  opposed  to  the  idea,  at  least  in  the  form  in  which  Young 
had  cast  it;  and  Colonial  Office  officials  were  at  best  lukewarm.  There  was,  however, 
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some  interest  in  reform  among  the  Legislative  Council  unolTicials  and  in  1949 
Grantham  put  forward  an  alternative  proposal  involving  a  reorganization  of  the 
Legislative  Council  to  give  it  a  large  unofficial  majority,  and  the  election  of  more 
than  half  the  unoftlcials.  After  much  internal  deliberation  in  Whitehall  and  more 
than  one  false  start  a  version  of  this  scheme  received  Cabinet  approval  in  1952  but 
was  shelved  shortly  afterwards.  By  that  time  Korean  War  restrictions  had  brought 
about  the  first  postwar  recession  in  Hong  Kong  and  the  lime  was  judged  to  be  inop- 
portune. It  was  to  be  another  thirty  years  before  the  reform  of  the  Legislative 
Council  was  again  tackled  seriously. 

There  were  a  number  of  reasons  for  this.  First,  the  administration  had  other  and 
more  urgent  preoccupations  in  the  early  postwar  decades.  They  had  to  rebuild  the 
territory's  shattered  economy  and  restore  its  infrastructure;  they  had  to  cope  with 
successive  waves  of  immigration  from  the  mainland;  and  in  1967,  at  the  height  of 
the  most  extreme  phase  of  China's  'Great  Proletarian  Cultural  Revolution'  they  had 
to  fight  off  a  determined  and  eventually  violent  attempt  by  local  leftists  to  bring  the 
colonial  administration  to  its  knees,  if  not  to  overthrow  it.  In  short,  the  Hong  Kong 
government  were  fully  occupied  in  keeping  their  heads  above  water.  If  there  was 
neither  the  inclination  nor  the  administrative  capacity  to  start  democratic  institution- 
building  it  is  surely  understandable. 

Second,  the  local  population,  the  majority  of  whom  were  recent  arrivals  from  the 
mainland,  had  little  interest  running  their  own  affairs.  They  had  few  expectations 
from  government.  What  they  looked  for,  and  got,  was  fair  if  (in  the  early  postwar 
years)  minimal  administration,  and  a  secure  environment  in  which  they  could  get  on 
with  their  lives,  free  from  oppression  and  arbitrary  impositions. 

Third,  there  was  a  real  concern  that  the  introduction  of  elections,  particularly  to 
the  Legislative  Council,  would  sharpen  local  tensions  between  supporters  of  the  two 
sides  which  had  fought  so  bitterly  in  China's  long  civil  war,  and  perhaps  provoke 
serious  and  destabilizing  conflicts  between  them.  The  Chinese  Communist  Party  and 
Chiang  Kai-Shek's  Kuomintang  were  the  only  political  parties  in  Hong  Kong,  their 
activities  partly  open  and  partly  clandestine.  They  conducted  running  'hearts  and 
minds'  campaigns  for  the  loyalty  of  the  Hong  Kong  people  and  had  extended  their 
competition  into  areas  such  as  education  and  the  trades  unions.  The  Hong  Kong  gov- 
ernment's policy,  carried  out  over  the  years  with  considerable  skill,  was  to  restrict 
the  influence  of  both  these  parties,  to  keep  them  apart,  and  to  frustrate  the  not  in- 
frequent attempts  by  the  Kuomintang  to  use  Hong  Kong  as  a  base  for  subversive 
activities  against  the  mainland.  Put  bluntly,  the  fear  was  that  if  the  Hong  Kong 
government  was  unable  to  keep  its  own  house  in  order,  or  it  looked  that  way  from 
Beijing,  the  Chinese  authorities  might  intervene  to  do  it  for  them. 

Finally,  and  perhaps  most  important,  the  Chinese  government  were  opposed  to 
the  idea  of  elections  in  Hong  Kong.  They  were  well  aware  that  in  other  British 
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dependencies  elections  were  followed  by  internal  self-government  and  that  this  in 
turn  led  to  independence.  In  other  words,  encouraging  people  to  take  more  respon- 
sibility for  their  own  affairs  was  seen  as  part  of  the  normal  British  decolonization 
process  and  therefore,  in  Chinese  eyes,  entirely  inappropriate  for  Hong  Kong.  They 
made  their  views  known  whenever  they  felt  a  reminder  was  needed.  For  example,  in 
conversation  with  a  British  visitor  to  Beijing  in  1958  Zhou  Enlai  claimed  that  a  plot 
was  being  hatched  to  turn  Hong  Kong  into  a  self-governing  territory  like  Singapore. 
He  wanted  the  British  government  to  know  that  China  would  regard  any  such  devel- 
opment as  a  very  unfriendly  act;  China  wished  the  present  colonial  status  of  Hong 
Kong  to  continue  with  no  change  whatsoever. 

By  the  mid-1970s  the  first  of  these  arguments  no  longer  applied,  at  least  not  to 
the  same  extent.  The  Hong  Kong  government  had  weathered  the  storms  of  the  1950s 
and  1960s  and  had  found  calmer  waters.  The  late  1960s  and  early  1970s  were  boom 
years  in  Hong  Kong.  The  1967  disturbances  had  hit  confidence  hard,  but  with  no 
major  new  crises  and  export  conditions  favourable,  the  economy  grew  rapidly  and 
there  was  increasing  prosperity.  The  second  reason  -  apathy  among  the  population 
about  their  own  governance  -  also  began  to  seem  less  cogent.  The  housing  and  edu- 
cational reforms  of  the  1970s  contributed  to  the  emergence  of  an  increasingly  self- 
confident  and  articulate  middle  class.  If  there  was  at  first  little  sign  of  interest  in  the 
idea  of  elections  among  the  population  at  large,  and  virtually  none  among  the  com- 
munity leaders  appointed  to  the  Executive  and  Legislative  Councils,  at  least  the 
ground  seemed  more  fertile  than  it  had  done  in  the  past. 

Yet  the  other  obstacles  seemed  as  formidable  as  ever.  No  one  was  in  any  doubt 
about  Chinese  opposition  to  any  suggestion  of  democratic  reform,  and  the  fear 
remained  that,  even  if  Chinese  objections  could  be  overcome,  elections  would 
bring  into  the  open  the  latent  split  between  local  communist  and  Kuomintang  sup- 
porters, with  possibly  explosive  effects.  The  defeat  of  the  leftists  in  1967  had  been 
a  close-run  thing  and  no  one  wanted  to  provoke  a  renewed  challenge.  It  should  be 
noted  that  the  Labour  governments  of  1974-9,  out  of  sympathy  as  they  were  with 
the  laissez-faire  attitudes  of  the  Hong  Kong  government  and  its  emphasis  on  low 
taxes  and  balanced  or  surplus  budgets,  and  interested  in  securing  social  reforms, 
accepted  that  an  elected  legislature  was  not  feasible.  It  is  true  that  the  political  par- 
ties which  emerged  in  Hong  Kong  to  fight  the  1991  elections  were  firmly  rooted  in 
the  territory.  But  that  does  not  mean  that  the  concerns  of  the  earlier  decades  were 
not  valid  at  the  time:  by  the  late  1980s  and  early  1990s  Hong  Kong  society  had 
moved  on,  and  Britain's  signature  on  the  Joint  Declaration  had  modified  Chinese 
attitudes  to  some  extent. 

In  response  to  this  situation,  the  British  and  Hong  Kong  governments  looked  for 
other  means  of  involving  the  local  population  in  the  actions  and  decisions  of  gov- 
ernment. Grass-roots  participation  and  a  sense  of  civic  responsibility  were  encour- 
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aged  by  the  creation  in  the  vast  public  housing  estates  of  'Mutual  Aid  Committees'. 
In  198!  a  territory-wide  system  of  District  Boards  was  established,  bodies  with 
advisory  functions  and  membership  drawn  partly  from  the  relevant  government 
departments  and  partly  from  the  local  population  (whose  representatives  were 
elected  from  1982).  At  the  same  time  the  franchise  for  elections  to  the  Urban 
Council  was  widened,  and  a  link  established  between  District  Board  and  Urban 
Council  membership. 

More  generally,  the  Hong  Kong  government  were  very  conscious  of  the  need  to 
carry  the  population  with  them  in  their  administration  of  the  territory  and  took  elab- 
orate steps  to  ensure  that  the  relevant  bodies  had  been  consulted  or  the  views  of  the 
population  at  large  ascertained  before  decisions  were  taken  or  new  policies  were 
introduced.  By  1984  there  were  no  fewer  than  368  government  boards  and  commit- 
tees covering  virtually  the  whole  of  Hong  Kong's  public  life  and  administration.^ 
Some  were  statutory,  others  not;  in  almost  all  cases  their  job  was  to  advise  the  gov- 
ernment on  policy  matters  in  their  areas  of  competence  or  expertise.  In  addition,  the 
government  kept  its  ear  to  the  ground  through  reports  from  District  Officers  and 
other  officials,  and,  where  major  changes  were  contemplated,  Green  Papers  or  other 
consultative  documents  were  issued  to  stimulate  public  debate. 

At  the  time  the  Joint  Declaration  negotiations  began.  Hong  Kong  therefore  had 
well-developed  arrangements  for  public  consultation,  but  only  the  rudiments  of  an 
electoral  system  and  then  only  (apart  from  the  Urban  Council,  which  had  strictly 
limited  functions)  for  local-level  advisory  bodies.  But  the  link  with  Britain  ensured 
that  people  living  in  Hong  Kong  enjoyed  all  the  rights  and  freedoms,  other  than  the 
right  to  vote,  which  are  normal  in  a  democratic  society.  There  was  freedom  of 
expression,  a  free  press,  independent  schools  and  churches  -  the  whole  spectrum. 
Those  rights  and  freedoms  were  subsequently  enshrined  in  the  Joint  Declaration  and 
later  set  out  more  systematically  in  the  Bill  of  Rights,  but  they  were  already  there  in 
Hong  Kong  law,  and  there  was  of  course  an  elected  democratic  backstop  in 
Westminster.  Even  without  democratic  institutions  of  its  own,  Hong  Kong  society 
was  at  least  as  free  as  any  other  in  Asia. 

Once  the  objective  of  retaining  British  administration  had  been  conditionally 
abandoned,  it  was  recognized  on  the  British  side  that  the  governmental  structures 
then  in  place  would  not  be  adequate  for  post- 1997  Hong  Kong.  The  Chinese  slogan 
of  'Hong  Kong  people  ruling  Hong  Kong'  would  have  to  be  given  effect  in  clear  and 
credible  terms,  and  the  new  arrangements  would  need  to  be  of  a  kind  which  would 
maximize  the  promised  autonomy.  The  initial  proposals  by  the  British,  in  their  work- 
ing paper  on  constitutional  arrangements,  provided  that  both  the  Executive  and  the 


^By  early  1994  the  number  had  increased  to  563. 
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Legislative  Councils  should  be  'selected  by  an  elective  process,  apart  from  any  ex- 
officio  members'.  The  method  of  election  was  not  specified;  instead  it  was  sugges- 
ted that  the  composition,  powers  and  ways  of  constituting  the  various  institutions 
(including  the  Chief  Executive,  who  it  was  also  suggested  should  be  elected)  should 
depend  on  the  evolution  of  government  structures  in  the  period  up  to  1997.  No  spe- 
cific proposal  was  made  in  the  negotiations  for  direct  elections,  partly  because  such 
a  proposal  would  be  bound  to  provoke  a  hostile  Chinese  reaction,  but  mainly 
because  the  British  government  accepted  the  unofficial'  strong  view  that  a  gradual 
development  of  representative  institutions  would  be  right  for  Hong  Kong.  The  out- 
come of  the  negotiations  on  this  point  was  the  Joint  Declaration  provision  that  the 
legislature  of  the  future  Special  Administrative  Region  should  be  'constituted  by 
elections'.  That  provision  changed  the  previous  calculations.  There  is  of  course  a 
difference,  as  experience  over  the  next  twelve  years  was  to  demonstrate,  between 
British  and  Chinese  understandings  of  the  concept  of  elections.  But  whether  the 
phrase  'constituted  by  elections'  is  interpreted  as  meaning  that  the  post- 1997  legis- 
lature would  be  directly  elected,  indirectly  elected  or  a  mixture  of  the  two,  it  could 
scarcely  mean  that  its  members  would  continue  to  be  appointed. 

The  British  concluded  that  it  would  be  right  to  prepare  the  way  for  this  wholly 
elected  post- 1997  legislature  by  introducing  elected  members  to  the  Legislative 
Council  gradually  before  1997.  They  thought  in  terms  of  a  series  of  steps,  each  pre- 
ceded by  public  consultation.  The  first  public  consultation  exercise  took  place  in  the 
summer  of  1984,  even  before  the  conclusion  of  the  Joint  Declaration  negotiations. 
A  Green  Paper  was  published  setting  out  proposals  for  the  indirect  election  of  12  out 
of  a  total  of  48  members  of  the  Legislative  Council  in  1985.  Stress  was  laid  on  build- 
ing on  existing  institutions,  and  on  a  gradual  and  progressive  approach.  Two  months 
were  allowed  for  discussion  and  comment.  In  the  light  of  public  reactions  the  Hong 
Kong  government  produced,  in  November  1984,  a  White  Paper  providing  for  a  higher 
proportion  of  indirectly  elected  members,  24  in  a  Legislative  Council  of  56.  Half  of 
these  would  be  -  and  in  due  course  were  -  elected  by  an  electoral  college  composed 
of  members  of  the  lower  tiers  of  government  in  Hong  Kong,  the  District  Boards 
and  the  Urban  and  Regional  Councils,'"  the  other  half  by  representatives  of  the  eco- 
nomic and  professional  sectors  of  Hong  Kong  society  grouped  in  what  were  called 
functional  constituencies.  The  aim  here  was  to  continue  by  more  democratic  means 
the  carefully  balanced  representation  of  different  sectors  of  society  which  successive 
Governors  had  sought  to  achieve  through  their  appointments  to  the  Legislative 
Council. 


'"  The  Regional  Council  was  established  in  the  mid-1980s  to  mirror  in  the  New  Territories  the  functions  per- 
formed by  the  Urban  Council  in  the  older  urban  areas. 
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What  about  direct  elections?  The  White  Paper  concluded  that  there  was  little 
public  support  for  their  introduction  in  1985  but  held  out  the  possibility  of  a  'very 
small  number'  of  directly  elected  members  at  the  next  elections  in  1988.  A  review 
was  promised  for  1987.  It  is  perhaps  worth  noting  that  UMELCO  supported  the 
White  Paper  approach  but  warned  against  'any  rapid  or  radical  changes  which  may 
put  at  risk  Hong  Kong's  ...  stability  and  prosperity'.  That  caution  was  characteristic 
of  the  altitudes  of  leading  members  of  the  local  community  at  the  time  -  and  at  least 
for  the  remainder  of  the  decade. 

This  background  is  essential  to  an  understanding  of  the  prolonged  and  difficult 
discussions  about  elections  in  Hong  Kong  which  took  place  with  the  Chinese  over 
the  next  few  years.  Equally  important  is  the  fact  that,  from  mid- 1985  onwards,  the 
Chinese  were  engaged  in  the  process  of  drafting,  and  consulting  Hong  Kong  opin- 
ion about,  the  Basic  Law. 

The  British  and  Chinese  were,  as  so  often,  motivated  by  different  and  sometimes 
conflicting  concerns.  Fortified  by  the  Joint  Declaration,  the  British  were  determined 
to  maintain  their  authority  in  Hong  Kong  in  the  run-up  to  1997.  To  this  end,  they 
were  prepared  to  inform  the  Chinese  in  advance  about  important  developments  in 
policy  but  not  to  give  them  a  veto.  But  they  also  wanted  to  contribute  to  the  draft- 
ing of  the  Basic  Law. 

For  their  part  the  Chinese  wanted  as  far  as  possible  to  set  in  concrete  the  systems 
in  place  in  Hong  Kong  at  the  time  of  the  signature  of  the  Joint  Declaration.  They  were 
very  sensitive  about  anything  smacking  of  constitutional  change,  not  least  British 
plans  for  elections.  They  did  not  want  to  see  anything  done  which  might  pre-empt  the 
Basic  Law  in  this  area,  and  they  made  it  amply  clear  that  the  Basic  Law  was  a  mat- 
ter for  China  alone.  They  were,  however,  prepared  to  listen  to  British  ideas,  provided 
they  were  put  forward  informally  and  with  due  regard  for  Chinese  sensitivities  about 
sovereignty.  In  the  early  post-Joint  Declaration  years,  when  cooperation  between  the 
two  sides  was  at  its  best,  a  constructive  dialogue  developed  on  the  general  theme  of 
'convergence'  between  British  plans  for  developing  representative  government 
before  1997,  and  Chinese  ideas,  being  developed  through  the  Basic  Law  drafting 
process,  for  governmental  structures  after  the  change  of  sovereignty. 

The  Chinese  showed  particular  nervousness  about  the  1987  review  of  represen- 
tative government,  both  because  of  its  timing  in  relation  to  the  stage  reached  in  draft- 
ing the  Basic  Law,  and  because  of  the  British  intention  to  consult  public  opinion 
about  the  introduction  of  direct  elections  in  1988.  There  was  a  series  of  high-level 
exchanges  in  late  1986  and  the  first  half  of  1987  during  which  British  representa- 
tives resisted  strong  and  sustained  Chinese  pressure  to  rule  out  direct  elections  in 
1988.  The  furthest  the  British  would  go  was  to  give  an  undertaking  that  the  question 
whether  or  not  to  introduce  direct  elections  in  1988  would  be  posed  in  a  neutral  man- 
ner in  the  coming  review. 
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The  review  was  launched  by  the  pubHcation  of  a  further  Green  Paper  in  mid- 
1987.  The  Hong  Kong  government  concluded  from  the  public  consultation  process 
which  followed  that  while  the  introduction  of  direct  elections  at  some  time  before 
1997  would  be  welcomed  by  the  community,  opinions  were  sharply  divided  as  to 
whether  they  should  be  introduced  in  1988.  The  British  government  endorsed  a  deci- 
sion to  increase  the  number  of  indirectly  elected  seats  for  the  1988  elections  but  to 
delay  direct  elections  until  the  next  Legislative  Council  elections  in  1991. 

When  it  was  announced,  this  decision  disappointed  those  who  had  supported 
direct  elections  in  1988.  There  were  also  accusations  that  the  review  had  been  no 
more  than  window-dressing  and  that  the  British  and  Chinese  governments  had 
agreed  in  advance  that  there  would  be  no  direct  elections  in  1988.  Although  the 
resentment  was  understandable  the  attacks  were  not  justified:  the  review  had  been  a 
genuine  attempt  to  test  public  opinion,  and,  as  indicated  above,  there  had  been  no 
advance  understanding  with  China.  In  a  Legislative  Council  debate  to  take  note  of 
the  Hong  Kong  government  White  Paper  outlining  the  conclusions  of  the  review,  37 
of  the  56  members  voted  in  favour,  and  only  eight  against. 

Would  it  have  made  a  difference  if  the  first  direct  elections  had  been  held  in  1988 
rather  than  1991?  The  advantage  would  have  been  that  Hong  Kong  would  have  had 
earlier  experience  of  direct  elections  (the  starting  point  would  probably  have  been  ten 
directly  elected  members).  Against  that,  their  introduction  at  that  time  would  certain- 
ly have  led  to  a  major  row  with  the  Chinese  and  disrupted  the  cooperation  over  the 
Basic  Law  which  proved  particularly  fruitful  in  1988.  And  there  is  no  doubt  that  opin- 
ion in  Hong  Kong  was  divided  and  would  have  become  still  more  sharply  divided  if 
the  elections  had  gone  ahead  against  the  background  of  a  Chinese  propaganda  blitz. 

I  have  referred  elsewhere  to  the  profound  impact  of  the  Tiananmen  massacre 
upon  the  whole  process  of  preparing  for  the  transfer  of  sovereignty.  Contacts  over 
elections,  difficult  enough  already,  were  further  complicated.  There  was  a  great  deal 
at  stake  for  both  sides.  The  drafting  of  the  Basic  Law  was  in  its  final  stages  and  the 
British  wished  to  exercise  what  remaining  influence  they  could,  particularly  over  the 
Basic  Law's  provisions  regarding  post- 1997  elections.  The  aim  was  to  persuade  the 
Chinese  to  provide  for  a  higher  proportion  of  directly  elected  seats  in  the  first 
Special  Administrative  Region  legislature  than  they  had  been  ready  to  accept  up  to 
that  point,  and  for  rapid  progress  to  a  fully  elected  legislature  in  subsequent  elec- 
tions. The  objective  of  the  Chinese  was  in  some  ways  the  mirror  image  of  that  of  the 
British.  Their  main  concern  was  to  restrict  the  number  of  directly  elected  seats  at  the 
next  Legislative  Council  elections  due  in  1991.  A  lengthy  negotiation,  the  final 
stages  of  which  took  the  form  of  an  exchange  of  diplomatic  messages  between  the 
two  foreign  ministers  ended  with  an  understanding  between  them  that  so  long  as  the 
Basic  Law  made  precision  for  at  least  20  directly  elected  seats  in  1997,  the  British 
would  limit  themselves  to  18  seats  in  1991.  And  this  is  what  happened:  the  Basic 
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Law,  published  in  its  final  form  in  April  1990,  did  provide  for  20  directly  elected 
seats  in  1997,"  and  18  out  of  60  members  of  the  1991  Legislative  Council  were 
directly  elected. 

The  announcement  that  there  would  be  18  directly  elected  seats  in  1991  received 
a  mixed  reaction  in  Hong  Kong.  Among  many  other  things,  Tiananmen  had  affected 
Hong  Kong  people's  views  about  elections.  While  many  saw  18  seats  as  an  accept- 
able compromise,  others  wanted  a  higher  proportion  of  directly  elected  seats  in  1991 
or  in  1997  elections,  or  both.  There  was  indeed  a  'consensus'  (so  described)  among 
the  non-official  Executive  and  Legislative  Council  members'-  that  it  would  be  right, 
in  the  new  post-Tiananmen  circumstances,  to  elect  half  the  1 99 1  Legislative  Council 
by  direct  elections. 


"  At  the  time  the  Basic  Law  was  finaUzed  it  was  envisaged  that  the  Legislative  Council  when  the  Special 
Administrative  Region  came  into  t)eing  would  be  the  one  elected  under  British  Administration  in  1995.  The 
Basic  L^w  provides  that  24  out  of  60  seats  will  be  directly  elected  in  1999.  and  30  in  2003.  Any  changes  to 
the  2003  composition,  and  to  procedural  rules  effectively  restricting  the  influence  of  directly  elected  mem- 
bers, for  the  next  elections  in  2007  will  require  the  endorsement  of  two-thirds  of  all  members  of  the  Council 
and  the  consent  of  the  Chief  Executive. 
•2  By  this  time  known  as  OMELCO  rather  than  UMELCO. 
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12  THE  DISPUTE  OVER  ARRANGEMENTS  FOR 
ELECTIONS  IN  1994  AND  1995 


No  sooner  had  the  1991  elections  taken  place  than  attention  turned  to  those  due  to  be 
held  in  1995.  These  were  of  particular  importance,  not  only  because  they  were  the  last 
Legislative  Council  elections  to  be  held  under  British  administration,  but  because  it 
had  been  made  clear  by  China  at  the  time  the  Basic  Law  was  promulgated  that  pro- 
vided certain  conditions  were  met,  members  elected  in  1995  would  be  able  to  carry 
on  until  the  first  post- 1997  elections  due  in  1999,  thus  providing  a  valuable  element 
of  continuity.  To  achieve  this  'through  train'  across  the  1997  barrier,  the  arrangements 
for  the  1 995  elections  would  need  to  be  consistent  with  the  Basic  Law.  The  Basic  Law 
laid  down  the  'method  for  the  formation  of  the  Legislative  Council'  in  1999  and  sub- 
sequent years.  A  'Decision  of  the  National  People's  Congress  on  the  Method  for  the 
Formation  of  the  First  Government  and  the  First  Legislative  Council  of  the  Hong 
Kong  Special  Administrative  Region'  laid  down  the  composition  of  the  1997  legisla- 
ture, but  did  not  specify  the  arrangements  for  its  election.'-' 

The  dispute  between  the  British  and  Chinese  governments  over  how  those  last 
pre- 1997  elections  should  be  held  has  been  exhaustively  covered  elsewhere.  It  may, 
however,  be  helpful  to  summarize  the  course  of  events,  without  going  over  the 
whole  ground  in  detail.  I  should  also  like  to  offer  a  few  comments. 

As  has  already  been  noted,  18  of  the  60  members  of  the  1991  Legislative  Council 
were  directly  elected  in  geographical  constituencies  covering  the  whole  territory.  21 
were  elected  from  functional  constituencies  representing  various  economic  and 
social  sectors.  Of  the  remaining  21,  three  were  ex-officio  members  and  the  others 
were  appointed  by  the  Governor  (with  the  approval  of  the  Secretary  of  State).  The 
composition  for  1997  laid  down  in  the  National  People's  Congress  Decision  was  20 
directly  elected  members  (an  increase  of  two  over  the  1991  figure),  30  elected  from 
functional  constituencies  (an  increase  of  nine),  and  ten  to  be  elected  by  an  election 
committee  of  800  members  drawn  from  various  sectors  of  Hong  Kong  society. 


"  It  is,  however,  evident  from  the  Basic  Law  and  the  associated  Decisions  that  in  one  respect,  nainely  the 
formation  of  the  Election  Committee  to  elect  ten  members,  the  arrangements  prescribed  for  1^)99  would  not 
be  the  same  as  those  in  1997,  which  were  not  specified. 
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In  his  first  policy  address  to  the  Legislative  Address  in  October  1992,  Christopher 
Patten  (who  had  arrived  in  Hong  Kong  to  succeed  Lord  Wilson'"*  as  Governor  in  early 
July)  put  forward  specific  proposals  lor  the  1995  elections.  He  set  out  detailed 
arrangements  which  were  intended  to  result  in  elections  that  would  be  consistent  with 
the  Basic  Law,  but  would  also  be  fair,  open  and  acceptable  to  the  people  of  Hong 
Kong.  He  emphasized  that  his  proposals  were  proposals,  not  decisions:  he  explicitly 
recognized  that  they  would  need  to  be  discussed  with  China.  The  Chinese  response 
was  to  denounce  the  proposals  publicly,  claiming  that  they  did  not  conform  with  the 
Basic  Law  and  violated  agreements  and  understandings  which  they  said  had  been 
reached  on  these  matters  in  the  1990  exchange  of  messages  between  foreign  minis- 
ters. They  were  ready  to  discuss  electoral  arrangements,  but  only  if  the  Governor's 
proposals  were  first  withdrawn.  No  progress  was  made  during  Mr  Patten's  first  (and 
only)  visit  to  Beijing  as  Governor  later  that  month. 

Beijing's  denunciation  resulted  partly  from  the  fact  that  Mr  Patten's  proposals  had 
not  been  agreed  with  China  before  they  were  outlined  in  his  Legislative  Council 
address.  (The  Chinese  had  in  fact  been  given  advance  notice  of  the  proposals  the 
Governor  intended  to  make  and  had  responded  by  asking  him  not  to  do  so,  warning  of 
unwelcome  consequences  if  he  went  ahead.  The  reasons  why  this  warning  was  dis- 
regarded will  be  discussed  later.)  The  Chinese  also  objected  to  the  substance  of  the 
proposals,  in  particular  those  for  the  functional  constituencies,  where  the  Governor  pro- 
posed to  abolish  corporate  voting  and  to  extend  the  franchise  in  the  nine  new  function- 
al constituencies  to  the  entire  2.7  million  work  force;  and  for  the  election  committee, 
which  the  Governor  proposed  should  be  drawn  from  elected  District  Board  members. 

The  Chinese  eventually  agreed  to  discuss  the  electoral  arrangements  for  1994 
and  1995.  A  comprehensive  British  account  of  the  negotiations,  and  the  lengthy 
'talks  about  talks'  which  preceded  them  was  published  in  a  White  Paper. '^  As  with 
the  Joint  Declaration  negotiations,  the  diplomatic  skirmishing  before  the  opening  of 
the  talks  proper  centred  on  Chinese  attempts,  in  the  form  of  repeated  demands  for 
the  withdrawal  of  the  October  1992  proposals,  to  prejudge  their  outcome.  In  mid- 
April  1993,  it  was  announced  that  talks  would  be  held  on  the  basis  of  the  Joint 
Declaration,  the  principle  of  convergence  with  the  Basic  Law  and  the  agreements 
and  understandings  previously  reached  between  the  two  sides.  The  British  accepted 
this  formulation  because  they  contended  that  there  was  nothing  in  their  proposals 
which  conflicted  with  the  Joint  Declaration  and  the  Basic  Law,  or  violated  previous 
agreements  or  understandings  (including  any  contained  in  the  1990  exchange  of 
messages,  which  was  subsequently  made  public  by  both  sides;  the  British  govern- 
ment did  not  accept  that  there  were  any  such  agreements  or  understandings  in  respect 
of  the  1995  elections). 

'"•  Sir  David  Wilson  became  Lord  Wilson  of  Tiilyom  on  the  completion  of  his  term  as  Governor. 
'■"'  Representative  Government  in  Hong  Kong,  published  in  February  1994  (CM  2432). 
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The  talks  opened  in  Beijing  in  April  with  the  two  teams  led,  as  in  the  case  of  the 
Joint  Declaration  negotiations,  by  the  British  Ambassador  and  a  Chinese  Vice 
Foreign  Minister.  The  British  objective  was  both  to  agree  electoral  arrangements  and 
to  establish  a  satisfactory  basis  for  the  through  train,  in  the  form  of  clear  and  objec- 
tive criteria  to  be  used  in  determining  whether  members  elected  in  1995  could  serve 
their  full  four-year  terms:  there  would  have  been  no  point  in  an  agreement  on  elec- 
tions unless  it  provided  for  continuity  through  1997. 

Seventeen  rounds  of  talks  were  held  between  April  and  late  November  1993.  The 
early  rounds  were  barren,  with  the  Chinese  insisting  on  prior  agreement  to  a  list  of 
prejudicial  principles  before  moving  on  to  practical  arrangements.  In  the  next  rounds 
the  Chinese  began  to  reveal  their  hand,  but  it  became  clear  that  there  was  a  wide  gap 
on  substantive  issues,  including  the  size  of  the  electorate  in  the  new  functional  con- 
stituencies, the  make-up  of  the  Election  Committee,  and  voting  methods  in  geo- 
graphical constituencies.  Following  a  visit  to  Beijing  in  July  by  the  Foreign 
Secretary  (Douglas  Hurd),  the  talks  moved  into  a  more  active  phase.  The  British 
made  a  number  of  moves  towards  the  Chinese  side,  particularly  by  offering  modifi- 
cations to  their  proposals  for  the  functional  constituencies  and  the  Election 
Committee.  After  some  exchanges  on  these  issues,  and  an  initial  discussion  of  the 
criteria  which  Legislative  Council  members  would  have  to  meet  in  order  to  carry  on 
after  1997,  the  Chinese  proposed  an  interim  understanding  on  the  questions  which 
they  accepted  were  more  urgent,  mainly  those  to  do  with  the  Municipal  and 
Regional  Council  elections  due  to  be  held  in  1994,  though  some  concerned  the 
Legislative  Council  elections  as  well. 

The  final  rounds  of  the  1993  talks  focused  on  the  content  of  an  interim  under- 
standing, but  a  satisfactory  basis  for  it  could  not  be  established  in  the  time  available. 
At  the  end  of  November  the  Foreign  Secretary  warned  his  Chinese  counterpart  that 
for  practical  and  political  reasons  it  would  be  necessary  to  introduce  legislation  cov- 
ering the  more  urgent  issues  in  mid-December  and  to  announce  that  this  would  be 
done  on  2  December.  The  Chinese  response  was  that  this  would  lead  to  a  break- 
down, and  the  talks  ended  at  that  point:  the  Chinese  declined  to  carry  on.  There  were 
no  further  serious  attempts  to  reach  agreement.  The  Legislative  Council  in  due 
course  passed  laws  providing  for  elections  on  the  lines  set  out  in  October  1992,'^  and 
the  1994  Municipal  and  Regional  Council  elections  and  the  1995  Legislative 
Council  elections  were  duly  held  on  that  basis.  The  Chinese  made  clear  that  there 
would  be  no  through  train  in  1997  and  in  December  1996  the  'Selection  Committee' 
which  had  been  constituted  to  elect  the  Special  Administrative  Region's  first  Chief 


"•  The  possibility  of  enacting  electoral  legislation  reflecting  the  modifications  to  Mr  Patten's  original  propos- 
als which  had  been  put  forward  in  the  talks  by  the  time  they  broke  down  was  seriously  discussed  but  in  the 
event  not  pursued. 
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Executive  was  used  to  elect  a  'Provisional  Legislature'  which,  the  Chinese  say,  will 
remain  in  existence  for  no  longer  than  a  year  alter  1  July  to  allow  time  for  fresh  elec- 
tions to  be  organized  in  accordance  with  the  Basic  Law. 

As  the  1993  talks  ended  in  failure,  with  the  serious  consequences  described 
above,  one  needs  to  ask  what  went  wrong.  Could  a  more  favourable  outcome  have 
been  achieved  if  the  British  side  had  acted  differently?  Mr  Patten  and  the  British 
government  have  been  accused  of  precipitating  a  damaging  and  avoidable  public 
dispute,  first  by  failing  to  anticipate  Chinese  objections  to  the  1992  proposals,  and 
then  for  ignoring  clear  Chinese  warnings  of  the  consequences  should  the  Governor 
persist  with  them.  It  is  argued  that  the  prudent  course  would  have  been  to  delay  any 
announcement  of  electoral  arrangements  for  1995  until  after  agreement  had  been 
reached  with  China.  In  the  circumstances  of  1992  that  was  not  an  attractive  option. 
By  the  time  Mr  Patten  arrived  in  Hong  Kong  in  July  of  that  year,  public  attitudes 
towards  elections  had  undergone  a  sea  change.  The  fact  that  members  of  the  newly 
founded  Democratic  Party  and  their  allies  had  won  16  out  of  the  18  directly  elected 
seats  in  1991  had  much  to  do  with  it;  it  certainly  increased  interest  in  the  arrange- 
ments for  the  remaining  elections  to  be  held  under  British  administration.  There 
were  many  in  Hong  Kong  whose  first  priority  was  to  secure  a  through  train  in  1997 
and  for  that  reason  urged  caution.  Others  disliked  the  new-style  politics  and  politi- 
cians. But  Mr  Patten  was  under  intense  pressure  from  all  sides  to  tell  Hong  Kong 
what  he  intended  to  do  about  the  coming  raft  of  elections,  especially  the  1995  elec- 
tions for  the  Legislative  Council.  With  the  benefit  of  hindsight,  it  seems  odd  that 
there  should  have  been  so  much  excitement  about  these  elections  three  full  years 
before  they  were  due  to  be  held.  But  almost  all  the  local  advice  to  the  new  Governor 
was  that  if  he  was  not  to  lose  credibility  he  would  need  to  announce  his  intentions 
in  his  first  Legislative  Council  address. 

Given  this  changed  atmosphere,  and  the  extent  of  public  interest,  it  would  have 
been  very  difficult  to  conduct  a  negotiation  in  secret  with  China  about  elections.  It  is 
true  that  the  Joint  Declaration  was  the  outcome  of  confidential  negotiations  and  it 
could  not  have  been  achieved  in  any  other  way.  But  even  at  that  time  the  fact  that 
Hong  Kong  people's  future  was  being  decided  over  their  heads  caused  serious  dis- 
quiet in  the  territory.  There  can  be  little  doubt  that  in  the  post-Tiananmen  1990s,  the 
Governor  and  the  British  government  would  have  come  under  the  most  intense  pub- 
lic criticism  had  they  agreed  to  negotiate  arrangements  for  the  last  elections  to  be  held 
under  British  administration  without  any  prior  public  announcement  of  what  the 
British  side  would  be  seeking  to  achieve  in  those  negotiations.  And  the  Chinese  might 
well  have  strung  out  the  talks  indefinitely,  as  they  sought  to  do  in  1993,  leaving  the 
British  with  increasingly  awkward  decisions  about  legislation  as  the  dates  for  the  var- 
ious elections  drew  nearer. 

The  British  conduct  of  the  eventual  negotiations  has  also  been  questioned,  in  par- 
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ticular  the  recourse  to  deadlines  relating  to  the  timetable  for  the  introduction  of  draft 
electoral  legislation  in  Hong  Kong,  and  public  statements  about  what  would  or 
would  not  be  acceptable  to  the  Legislative  Council  and  to  Hong  Kong  opinion  more 
generally.  These  reminders  of  the  importance  of  the  views  of  Hong  Kong  people  cer- 
tainly did  not  make  the  negotiations  easier.  But  by  the  time  the  talks  took  place,  they 
were  no  more  than  facts  of  life  in  Hong  Kong,  and  in  the  end  it  was  not  considera- 
tions of  this  kind  which  caused  the  breakdown  in  the  negotiations,  but  the  wide  gap 
between  the  two  sides  on  the  substance  of  the  discussions,  the  way  in  which  the  last 
elections  should  be  organized. 

It  will  be  apparent  from  the  summary  description  given  above  that  the  differ- 
ences were  over  detailed,  even  technical  matters.  The  British  were  not,  after  all, 
pressing  for  all  60  members  of  the  1995  Legislative  Council  to  be  directly  elected 
(though  they  have  been  attacked  in  some  quarters  for  not  doing  so).  That  would  not 
have  been  consistent  with  the  principal  of  gradual  development  of  representative 
institutions  which  had  been  British  policy  from  the  early  1980s  onwards,  and  which 
accorded  with  the  wishes  of  most  people  in  Hong  Kong.  It  would  also  have  put  paid 
to  any  prospect  of  achieving  a  through  train  in  1997.  What  the  British  sought  to  do 
was  to  arrange  the  elections  in  a  way  which  would  be  as  free  and  fair  as  possible 
within  the  Basic  Law  constraints.  But  the  Chinese  interpreted  the  Basic  Law  provi- 
sions in  a  different  and  much  more  restrictive  fashion.  The  British  moved  a  long  way 
towards  the  Chinese  during  the  course  of  the  negotiations  but  the  Chinese  moved 
hardly  at  all  and  in  the  end  the  gap  was  too  wide  to  be  bridged. 

The  final,  and  more  general  criticism  is  that  the  British  duty  was  to  negotiate 
long  and  toughly  but  to  accept  the  best  deal  that  could  be  obtained  at  the  end  of  the 
day.  The  argument  is  that  the  British  would  have  performed  a  greater  service  for 
Hong  Kong  people  by  securing  a  through  train  than  they  did  by  holding  out  for 
arrangements  which  may  have  been  a  considerable  improvement  on  what  the 
Chinese  were  prepared  to  endorse  but  were  still  far  from  being  fully  democratic. 
This  must  be  a  matter  of  judgment.  However,  Hong  Kong  people  were  not  inhibited 
by  the  dispute  with  China  and  its  aftermath  from  taking  part  in  the  1994  and  1995 
elections.  In  the  September  1995  elections  for  the  Legislative  Council,  1.4  million 
votes  were  cast,  80  per  cent  more  than  in  1991.  The  elections  were  held  freely  and 
fairly  and  they  produced,  for  the  first  time  in  Hong  Kong's  history,  a  wholly  elected 
legislature.  Though  only  a  third  of  its  members  were  directly  elected,  the  others  were 
elected  by  methods  which  were  open  and  transparent.  The  price  paid  for  these  gains 
has  been  high  in  terms  of  the  loss  of  the  through  train  and  the  confusion  caused  by 
the  establishment  by  China  of  a  provisional  legislature.  Whether  it  will  have  been 
worth  paying,  only  time  will  tell.  But  it  is  doubtful  whether  any  British  Governor  or 
government  would  have  been  able  to  agree  to  flawed  arrangements  for  the  last  elec- 
tions to  be  held  in  Hong  Kong  under  British  administration. 
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1 3     AFTERWORD 


The  Hong  Kong  Special  Administrative  Region  bom  at  midnight  on  30  June  will  be 
a  highly  privileged  infant.  It  will  benefit  from  many  years  of  sound  public  finances, 
starting  life  with  fiscal  reserves  of  150  billion  Hong  Kong  dollars,  forecast  to  rise  to 
over  170  billion  by  the  end  of  the  next  financial  year,  and  almost  150  billion  dollars 
in  the  Land  Fund.  The  total  reserves  of  some  320  billion  Hong  Kong  dollars'^  are 
the  equivalent  of  seven  times  the  Hong  Kong  government's  annual  capital  pro- 
gramme -  no  mean  cushion.  And  this  is  all  Hong  Kong  money  to  be  spent  in  Hong 
Kong,  not  money  at  China's  disposal  for  mainland  purposes.  The  Joint  Declaration 
and  the  Basic  Law  are  quite  clear  about  that. 

The  Special  Administrative  Region  will  also  inherit  the  fruits  of  a  very  large  invest- 
ment in  infrastructure,  some  228  billion  Hong  Kong  dollars  in  the  past  five  years 
alone.  The  development  programme  has  included  new  roads,  new  port  facilities,  major 
investment  in  waste  disposal,  new  homes,  and,  not  least,  what  will  be  the  world's  most 
modem  and  its  second  busiest  airport  when  it  comes  into  being. 

The  economy  should  be  in  rude  health,  though  overheating  in  the  property  mar- 
ket has  recently  been  causing  some  concem.  Since  the  Joint  Declaration  was  signed, 
Hong  Kong's  GDP  has  almost  doubled  in  real  terms,  exports  have  increased  by  330 
per  cent,  and  investment  by  over  120  per  cent.  And  the  performance  has  been  equal- 
ly impressive  in  other  important  fields.  Education  is  strong,  health  care  is  good  and 
has  been  steadily  improving,  and  social  stability  has  been  maintained,  despite  the 
political  buffeting  to  which  the  territory  has  been  subjected  over  the  past  few  years. 
Crime  rates  are  about  the  same  as  Singapore's,  and  far  lower  than  those  in  most  other 
major  intemational  cities. 

So  there  is  little  doubt  that  Hong  Kong  after  30  June  will  take  its  place  as  the 
wealthiest,  most  modem,  and  most  intemational  city  in  China.  But  will  it  be  more 
than  that?  That  depends  on  whether  Hong  Kong's  legal,  judicial  and  electoral  sys- 
tems, and  the  rights  and  freedoms  of  Hong  Kong  people,  retain  the  particular 
characteristics  acquired  and  nurtured  through  150  years  of  the  British  connection  - 


"  About  £26  billion,  or  US$41  billion. 
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in  short,  on  whether  'one  country,  two  systems'  will  be  allowed  to  mean  what  it 
should  mean.  And  that  in  turn  depends  on  the  extent  to  which  China's  leaders,  and 
the  Hong  Kong  people  who  will  be  responsible  for  the  governance  of  the  new 
Special  Administrative  Region,  observe  the  provisions  of  the  Joint  Declaration  and 
the  Basic  Law  in  letter  and  in  spirit.  Some  of  the  recent  omens  have  been  worrying, 
among  them  the  establishment  of  the  provisional  legislature,  indications  that  press 
freedom  may  be  curtailed  and  that  the  Bill  of  Rights  and  other  legislation  in  the  field 
of  civil  liberties  will  be  repealed  or  amended.  Other  developments  are  more  encour- 
aging, notably  the  appointment  of  Tung  Chee-Hwa  as  the  first  Chief  Executive  of 
the  Special  Administrative  Region,  and  his  decision,  endorsed  by  China,  to  retain 
almost  all  the  most  senior  members  of  Hong  Kong's  civil  service  in  their  present 
positions. 

Could  Britain  have  done  more  to  ensure  China's  compliance  with  the  Joint 
Declaration,  for  example  by  building  more  'guarantees'  into  the  agreement?  It  is 
hard  to  see  how.  The  Joint  Declaration  is  an  agreement  between  two  sovereign 
nations,  and  there  is  no  international  machinery  for  settling  disputes  about  the  inter- 
pretation of  bilateral  treaties  unless  both  parties  agree.  The  British  government  can 
and  will  monitor  carefully  the  way  in  which  the  provisions  of  the  Joint  Declaration 
are  observed  after  the  transfer  of  sovereignty,  and  the  international  community, 
which  has  a  strong  interest  in  the  continued  existence  of  a  free  and  flourishing  Hong 
Kong,  will  be  watching  developments  very  closely.  But  the  best  guarantee  is  that 
respect  for  the  Joint  Declaration  is  in  China's  national  interest,  which  will  not 
change,  whatever  changes  may  take  place  on  the  mainland  in  the  coming  years. 
Hong  Kong's  prosperity  and  the  systems  and  values  which  helped  to  create  it  are 
closely  linked.  And  Beijing's  chances  of  persuading  Taiwan  to  agree  to  reunification 
must  surely  depend  crucially  on  whether  the  'one  country,  two  systems'  formula 
proves  successful  in  Hong  Kong,  and,  when  the  Portuguese  territory  follows  Hong 
Kong  in  1999,  in  Macao. 

Hong  Kong  will  certainly  change  when  British  administration  ends.  It  would  be 
foolish  to  pretend  that  the  transfer  of  sovereignty  will  make  no  difference  at  all. 
There  will  certainly  be  changes  of  style  and  emphasis  as  well  as  of  flag.  Other 
changes  will  result  from  the  territory's  vitality  and  dynamism:  Hong  Kong  has 
always  been  in  a  state  of  evolutionary  transition,  and  the  Hong  Kong  of  today  is  in 
many  ways  a  different  place  from  what  it  was  in  1984.  Provided  the  changes  do  not 
undermine  the  systems  and  values  which  have  done  so  much  to  create  the  territory's 
prosperity,  we  can  be  confident  that  Hong  Kong  will  continue  to  flourish.  Its  con- 
tinued success  will  owe  much  to  its  British  inheritance. 
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APPENDIX 
Joint  Declaration 

of  the  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern 

Ireland  and  the  Government  of  the  People's  Republic  of  China  on  the 

Question  of  Hong  Kong  with  Annexes 


The  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland  and 
the  Government  of  the  People's  Republic  of  China  have  reviewed  with  satisfaction  the 
friendly  relations  existing  between  the  two  Governments  and  peoples  in  recent  years  and 
agreed  that  a  proper  negotiated  settlement  of  the  question  of  Hong  Kong,  which  is  left 
over  from  the  past,  is  conducive  to  the  maintenance  of  the  prosperity  and  stability  of  Hong 
Kong  and  to  the  further  strengthening  and  development  of  the  relations  between  the  two 
countries  on  a  new  basis.  To  this  end,  they  have,  after  talks  between  the  delegations  of  the 
two  Governments,  agreed  to  declare  as  follows: 

1 .  The  Government  of  the  People's  Republic  of  China  declares  that  to  recover  the  Hong 
Kong  area  (including  Hong  Kong  Island,  Kowloon  and  the  New  Territories,  hereinafter 
referred  to  as  Hong  Kong)  is  the  common  aspiration  of  the  entire  Chinese  people,  and 
that  it  has  decided  to  resume  the  exercise  of  sovereignty  over  Hong  Kong  with  effect 
from  1  July  1997. 

2.  The  Government  of  the  United  Kingdom  declares  that  it  will  restore  Hong  Kong  to 
the  People's  Republic  of  China  with  effect  from  1  July  1997. 

3.  The  Government  of  the  People's  Republic  of  China  declares  that  the  basic  policies 
of  the  People's  Republic  of  China  regarding  Hong  Kong  are  as  follows: 

(1)  Upholding  national  unity  and  territorial  integrity  and  taking  account  of  the  his- 
tory of  Hong  Kong  and  its  realities,  the  People's  Republic  of  China  has  decided 
to  establish,  in  accordance  with  the  provisions  of  Article  31  of  the  Constitution 
of  the  People's  Republic  of  China,  a  Hong  Kong  Special  Administrative  Region 
upon  resuming  the  exercise  of  sovereignty  over  Hong  Kong. 

(2)  The  Hong  Kong  Special  Administrative  Region  will  be  directly  under  the 
authority  of  the  Central  People's  Government  of  the  People's  Republic  of 
China.  The  Hong  Kong  Special  Administrative  Region  will  enjoy  a  high  degree 
of  autonomy,  except  in  foreign  and  defence  affairs  which  are  the  responsibili- 
ties of  the  Central  People's  Government. 

(3)  The  Hong  Kong  Special  Administrative  Region  will  be  vested  with  executive, 
legislative  and  independent  judicial  power,  including  that  of  final  adjudication. 
The  laws  currently  in  force  in  Hong  Kong  will  remain  basically  unchanged. 
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(4)  The  Government  of  the  Hong  Kong  Special  Administrative  Region  will  be 
composed  of  local  inhabitants.  The  chief  executive  will  be  appointed  by  the 
Central  People's  Government  on  the  basis  of  the  results  of  elections  or  consul- 
tations to  be  held  locally.  Principal  officials  will  be  nominated  by  the  chief 
executive  of  the  Hong  Kong  Special  Administrative  Region  for  appointment  by 
the  Central  People's  Government.  Chinese  and  foreign  nationals  previously 
working  in  the  public  and  police  services  in  the  government  departments  of 
Hong  Kong  may  remain  in  employment.  British  and  other  foreign  nationals 
may  also  be  employed  to  serve  as  advisers  or  hold  certain  public  posts  in  gov- 
ernment departments  of  the  Hong  Kong  Special  Administrative  Region. 

(5)  The  current  social  and  economic  systems  in  Hong  Kong  will  remain 
unchanged,  and  so  will  the  life-style.  Rights  and  freedoms,  including  those  of 
the  person,  of  speech,  of  the  press,  of  assembly,  of  association,  of  travel,  of 
movement,  of  correspondence,  of  strike,  of  choice  of  occupation,  of  academic 
research  and  of  religious  belief  will  be  ensured  by  law  in  the  Hong  Kong 
Special  Administrative  Region.  Private  property,  ownership  of  enterprises, 
legitimate  right  of  inheritance  and  foreign  investment  will  be  protected  by  law. 

(6)  The  Hong  Kong  Special  Administrative  Region  will  retain  the  status  of  a  free 
port  and  a  separate  customs  territory. 

(7)  The  Hong  Kong  Special  Administrative  Region  will  retain  the  status  of  an  inter- 
national financial  centre,  and  its  markets  for  foreign  exchange,  gold,  securities 
and  futures  will  continue.  There  will  be  free  flow  of  capital.  The  Hong  Kong 
dollar  will  continue  to  circulate  and  remain  freely  convertible. 

(8)  The  Hong  Kong  Special  Administrative  Region  will  have  independent  finances. 
The  Central  People's  Government  will  not  levy  taxes  on  the  Hong  Kong 
Special  Administrative  Region. 

(9)  The  Hong  Kong  Special  Administrative  Region  may  establish  mutually  benefi- 
cial economic  relations  with  the  United  Kingdom  and  other  countries,  whose 
economic  interests  in  Hong  Kong  will  be  given  due  regard. 

(10)  Using  the  name  of  "Hong  Kong,  China",  the  Hong  Kong  Special  Admin- 
istrative Region  may  on  its  own  maintain  and  develop  economic  and  cultural 
relations  and  conclude  relevant  agreements  with  states,  regions  and  relevant 
international  organisations. 

The  Government  of  the  Hong  Kong  Special  Administrative  Region  may  on 
its  own  issue  travel  documents  for  entry  into  and  exit  from  Hong  Kong. 

(11)  The  maintenance  of  public  order  in  the  Hong  Kong  Special  Administrative 
Region  will  be  the  responsibility  of  the  Government  of  the  Hong  Kong  Special 
Administrative  Region. 

(12)  The  above-stated  basic  policies  of  the  People's  Republic  of  China  regarding 
Hong  Kong  and  the  elaboration  of  them  in  Annex  I  to  this  Joint  Declaration  will 
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be  stipulated,  in  a  Basic  Law  of  the  Hong  Kong  Special  Administrative  Region 
of  the  People's  Republic  of  China,  by  the  National  People's  Congress  of  the 
People's  Republic  of  China,  and  they  will  remain  unchanged  for  50  years. 

4.  The  Government  of  the  United  Kingdom  and  the  Government  of  the  People's  Republic 
of  China  declare  that,  during  the  transitional  period  between  the  date  of  the  entry  into  force 
of  this  Joint  Declaration  and  30  June  1997,  the  Government  of  the  United  Kingdom  will 
be  responsible  for  the  administration  of  Hong  Kong  with  the  object  of  maintaining  and  pre- 
serving its  economic  prosperity  and  social  stability;  and  that  the  Government  of  the 
People's  Republic  of  China  will  give  its  co-operation  in  this  connection. 

5.  The  Government  of  the  United  Kingdom  and  the  Government  of  the  People's 
Republic  of  China  declare  that,  in  order  to  ensure  a  smooth  transfer  of  government  in 
1997,  and  with  a  view  to  the  effective  implementation  of  this  Joint  Declaration,  a  Sino- 
British  Joint  Liaison  Group  will  be  set  up  when  this  Joint  Declaration  enters  into  force; 
and  that  it  will  be  established  and  will  function  in  accordance  with  the  provisions  of 
Annex  II  to  this  Joint  Declaration. 

6.  The  Government  of  the  United  Kingdom  and  the  Government  of  the  People's 
Republic  of  China  declare  that  land  leases  in  Hong  Kong  and  other  related  matters  will 
be  dealt  with  in  accordance  with  the  provisions  of  Annex  III  to  this  Joint  Declaration. 

7.  The  Government  of  the  United  Kingdom  and  the  Government  of  the  People's 
Republic  of  China  agree  to  implement  the  preceding  declarations  and  the  Annexes  to  this 
Joint  Declaration. 

8.  This  Joint  Declaration  is  subject  to  ratification  and  shall  enter  into  force  on  the  date 
of  the  exchange  of  instruments  of  ratification,  which  shall  take  place  in  Beijing  before  30 
June  1985.  This  Joint  Declaration  and  its  Annexes  shall  be  equally  binding. 

Done  in  duplicate  at  Beijing  on  19  December  1984  in  the  English  and  Chinese  lan- 
guages, both  texts  being  equally  authentic. 

For  the  Government  of  the  For  the  Government  of  the 

United  Kingdom  of  Great  Britain  and  People's  Republic  of  China 

Northern  Ireland 


[Margaret  Thatcher]  [Zhao  Ziyang] 
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ANNEX  I 

ELABORATION  BY  THE  GOVERNMENT  OF  THE  PEOPLE'S  REPUBLIC  OF  CHINA  OF  ITS  BASIC 

POLICIES  REGARDING  HONG  KONG 

The  Government  of  the  People's  Republic  of  China  elaborates  the  basic  policies  of  the  People's  Republic  of 
China  regarding  Hong  Kong  as  set  out  in  paragraph  3  of  the  Joint  Declaration  of  the  Government  of  the  United 
Kingdom  of  Great  Britain  and  Northern  Ireland  and  the  Government  of  the  People's  Republic  of  China  on  the 
Question  of  Hong  Kong  as  follows: 

I 

The  Constitution  of  the  People's  Republic  of  China  stipulates  in  Article  3 1  that  "  the  state  may  establish  spe- 
cial administrative  regions  when  necessary.  The  systems  to  be  instituted  in  special  administrative  regions  shall 
be  prescribed  by  laws  enacted  by  the  National  People's  Congress  in  the  light  of  the  specific  conditions."  In 
accordance  with  this  Article,  the  People's  Republic  of  China  shall,  upon  the  resumption  of  the  exerci.se  of  sov- 
ereignty over  Hong  Kong  on  1  July  1997,  establish  the  Hong  Kong  Special  Administrative  Region  of  the 
People's  Republic  of  China.  The  National  People's  Congress  of  the  People's  Republic  of  China  shall  enact  and 
promulgate  a  Ba.sic  Law  of  the  Hong  Kong  Special  Administrative  Region  of  the  People's  Republic  of  China 
(hereinafter  referred  to  as  the  Basic  Law)  in  accordance  with  the  Constitution  of  the  People's  Republic  of 
China,  stipulating  that  after  the  establishment  of  the  Hong  Kong  Special  Administrative  Region  the  socialist 
system  and  socialist  policies  shall  not  be  practised  in  the  Hong  Kong  Special  Administrative  Region  and  that 
Hong  Kong's  previous  capitalist  system  and  life-style  shall  remain  unchanged  for  50  years. 

The  Hong  Kong  Special  Administrative  region  shall  be  directly  under  the  authority  of  the  Central  People's 
Government  of  the  People's  Republic  of  China  and  shall  enjoy  a  high  degree  of  autonomy.  Except  for  foreign 
and  defence  affairs  which  are  the  responsibilities  of  the  Central  People's  Government,  the  Hong  Kong  Special 
Administrative  Region  shall  be  vested  with  executive,  legislative  and  independent  judicial  power,  including 
that  of  final  adjudication.  The  Central  People's  Government  shall  authorise  the  Hong  Kong  Special 
Administrative  Region  to  conduct  on  its  own  those  external  affairs  specified  in  Section  XI  of  this  Annex. 

The  government  and  legislature  of  the  Hong  Kong  Special  Administrative  Region  shall  be  composed  of 
local  inhabitants.  The  chief  executive  of  the  Hong  Kong  Special  Administrative  Region  shall  be  selected  by 
election  or  through  consultations  held  locally  and  be  appointed  by  the  Central  People's  Government  Principal 
officials  (equivalent  to  Secretaries)  shall  be  nominated  by  the  chief  executive  of  the  Hong  Kong  Special 
Admini.strative  Region  and  appointed  by  the  Central  People's  Government.  The  legislature  of  the  Hong  Kong 
Special  Administrative  Region  shall  be  constituted  by  elections.  The  executive  authorities  shall  abide  by  the 
law  and  shall  be  accountable  to  the  legislature. 

In  addition  to  Chinese.  English  may  also  be  used  in  organs  of  government  and  in  the  courts  in  the  Hong 
Kong  Special  Administrative  Region. 

Apart  from  displaying  the  national  flag  and  national  emblem  of  the  People's  Republic  of  China,  the  Hong 
Kong  Special  Administrative  Region  may  use  a  regional  flag  and  emblem  of  its  own. 

II 

After  the  establishment  of  the  Hong  Kong  Special  Administrative  Region,  the  laws  previously  in  force  in 
Hong  Kong  (i.e.  the  common  law,  rules  of  equity,  ordinances,  subordinate  legislation  and  customary  law)  shall 
be  maintained,  save  for  any  that  contravene  the  Basic  Law  and  subject  to  any  amendment  by  the  Hong  Kong 
Special  Administrative  Region  legislature. 

The  legislative  power  of  the  Hong  Kong  Special  Administrative  Region  shall  be  vested  in  the  legislature  of 
the  Hong  Kong  Special  Admini.strative  Region.  The  legislature  may  on  its  own  authority  enact  laws  in  accor- 
dance with  the  provisions  of  the  Basic  Law  and  legal  procedures,  and  report  them  to  the  Standing  Committee 
of  the  National  People's  Congress  for  the  record.  Laws  enacted  by  the  legislature  which  are  in  accordance  with 
the  Basic  Law  and  legal  procedures  shall  be  regarded  as  valid. 

The  laws  of  the  Hong  Kong  Special  Administrative  Region  shall  be  the  Basic  Law,  and  the  laws  previous- 
ly in  force  in  Hong  Kong  and  laws  enacted  by  the  Hong  Kong  Special  Administrative  Region  legislature  as 
above. 
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MI 

After  the  establishment  of  the  Hong  Kong  Special  Administrative  Region,  the  judicial  system  previously 
practised  in  Hong  Kong  shall  be  maintained  except  for  those  changes  consequent  upon  the  vesting  in  the  courts 
of  the  Hong  Kong  Special  Administrative  Region  of  the  power  of  final  adjudication. 

Judicial  power  in  the  Hong  Kong  Special  Administrative  Region  shall  be  vested  in  the  courts  of  the  Hong  Kong 
Special  Administrative  Region.  The  courts  shall  exercise  judicial  power  independently  and  free  from  any  inter- 
ference. Members  of  the  judiciary  shall  be  immune  from  legal  action  in  respect  of  their  judicial  functions.  The 
courts  shall  decide  cases  in  accordance  with  the  laws  of  the  Hong  Kong  Special  Administrative  Region  and  may 
refer  to  precedents  in  other  common  law  jurisdictions. 

Judges  of  the  Hong  Kong  Special  Administrative  Region  courts  shall  be  appointed  by  the  chief  executive  of 
the  Hong  Kong  Special  Administrative  Region  acting  in  accordance  with  the  recommendation  of  an  indepen- 
dent commission  composed  of  local  judges,  persons  from  the  legal  profession  and  other  eminent  persons. 
Judges  shall  be  chosen  by  reference  to  their  judicial  qualities  and  may  be  recruited  from  other  common  law 
jurisdictions.  A  judge  may  only  be  removed  for  inability  to  discharge  the  functions  of  his  office,  or  for  misbe- 
haviour, by  the  chief  executive  of  the  Hong  Kong  Special  Administrative  Region  acting  in  accordance  with  the 
recommendation  of  a  tribunal  appointed  by  the  chief  judge  of  the  court  of  final  appeal,  consisting  of  not  fewer 
than  three  local  judges.  Additionally,  the  appointment  or  removal  of  principal  judges  (i.e.  those  of  the  highest 
rank)  shall  be  made  by  the  chief  executive  with  the  endorsement  of  the  Hong  Kong  Special  Administrative 
Region  legislature  and  reponed  to  the  Standing  Committee  of  the  National  People's  Congress  for  the  record. 
The  system  of  appointment  and  removal  of  judicial  officers  other  than  judges  shall  be  maintained. 

The  power  of  final  judgment  of  the  Hong  Kong  Special  Administrative  Region  shall  be  vested  in  the  court 
of  final  appeal  in  the  Hong  Kong  Special  Administrative  Region,  which  may  as  required  invite  judges  from 
other  cominon  law  juri.sdictions  to  sit  on  the  court  of  final  appeal. 

A  prosecuting  authority  of  the  Hong  Kong  Special  Administrative  Region  shall  control  criminal  prosecu- 
tions free  from  any  interference. 

On  the  basis  of  the  system  previously  operating  in  Hong  Kong,  the  Hong  Kong  Special  Administrative 
Region  Government  shall  on  its  own  make  provision  for  local  lawyers  and  lawyers  from  outside  the  Hong 
Kong  Special  Administrative  Region  to  work  and  practise  in  the  Hong  Kong  Special  Administrative  Region. 

The  Central  People's  Government  shall  assist  or  authorise  the  Hong  Kong  Special  Administrative  Region 
Government  to  make  appropriate  arrangements  for  reciprocal  juridical  assistance  with  foreign  states. 

IV 

After  the  establishment  of  the  Hong  Kong  Special  Administrative  Region,  public  .servants  previously  sei\'- 
ing  in  Hong  Kong  in  all  government  departments,  including  the  police  department,  and  members  of  the  judi- 
ciary may  all  remain  in  employment  and  continue  their  senice  with  pay,  allowances,  benefits  and  conditions 
of  service  no  less  favourable  than  before.  The  Hong  Kong  Special  Administrative  Region  Government  shall 
pay  to  such  persons  who  retire  or  complete  their  contracts,  as  well  as  to  those  who  have  retired  before  1  July 
1997,  or  to  their  dependants,  all  pensions,  gratuities,  allowances  and  benefits  due  to  them  on  terms  no  less 
favourable  than  before,  and  irrespective  of  their  nationality  or  place  of  residerrce. 

The  Hong  Kong  Special  Administrative  Region  Government  may  employ  British  and  other  foreign  nation- 
als previously  serving  in  the  public  service  in  Hong  Kong,  and  may  recruit  British  and  other  foreign  nationals 
holding  permanent  identity  cards  of  the  Hong  Kong  Special  Administrative  Region  to  serve  as  public  servants 
at  all  levels,  except  as  heads  of  major  government  departments  (corresponding  to  branches  or  departments  at 
Secretary  level)  including  the  police  department,  and  as  deputy  heads  of  some  of  those  departments.  The  Hong 
Kong  Special  Administrative  Region  Government  may  also  employ  British  and  other  foreign  nationals  as 
advisers  to  government  departments  and.  when  there  is  a  need,  may  recruit  qualified  candidates  from  outside 
the  Hong  Kong  Special  Administrative  Region  to  professional  and  technical  posts  in  government  departments. 
The  above  shall  be  employed  only  in  their  individual  capacities  and,  like  other  public  servants,  shall  be  respon- 
sible to  the  Hong  Kong  Special  Administrative  Region  Government. 

The  appointment  and  promotion  of  public  servants  shall  be  on  the  basis  of  qualifications,  experience  and 
ability.  Hong  Kong's  previous  system  of  recruitment,  employment,  assessment,  discipline,  training  and  man- 
agement for  the  public  service  (including  special  bodies  for  appointment,  pay  and  conditions  of  service)  shall, 
save  for  any  provisions  providing  privileged  treatment  for  foreign  nationals,  be  maintained. 
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The  Hong  Kong  Special  Administrative  Region  shall  deal  on  its  own  with  financial  matters,  including  disposing 
of  its  financial  resources  and  drawing  up  its  budgets  and  its  final  accounts.  The  Hong  Kong  Special  Administrative 
Region  shall  report  its  budgets  and  final  accounts  to  the  Central  People's  Government  for  the  record. 

The  Central  People's  Government  shall  not  levy  taxes  on  the  Hong  Kong  Special  Administrative  Region. 
The  Hong  Kong  Special  Administrative  Region  shall  use  its  financial  revenues  exclusively  for  its  own  pur- 
poses and  they  shall  not  be  handed  over  to  the  Central  People's  Government.  The  systems  by  which  taxation 
and  public  expenditure  must  be  approved  by  the  legislature,  and  by  which  there  is  accountability  to  the  legis- 
lature for  all  public  expenditure,  and  the  system  for  auditing  public  accounts  shall  be  maintained. 

VI 

The  Hong  Kong  Special  Administrative  Region  shall  maintain  the  capitalist  economic  and  trade  systems 
previously  practised  in  Hong  Kong.  The  Hong  Kong  Special  Administrative  Region  Government  shall  decide 
its  economic  and  trade  policies  on  its  own.  Rights  concerning  the  ownership  of  property,  including  those  relat- 
ing to  acquisition,  use,  disposal,  inheritance  and  compensation  for  lawful  deprivation  (corresponding  to  the 
real  value  of  the  property  concerned,  freely  convertible  and  paid  without  undue  delay)  shall  continue  to  be  pro- 
tected by  law. 

The  Hong  Kong  Special  Administrative  Region  shall  retain  the  status  of  a  free  port  and  continue  a  free  trade 
policy,  including  the  free  movement  of  goods  and  capital.  The  Hong  Kong  Special  Administrative  Region  may 
on  its  own  maintain  and  develop  economic  and  trade  relations  with  all  states  and  regions. 

The  Hong  Kong  Special  Administrative  Region  shall  be  a  separate  customs  territory.  It  may  participate  in 
relevant  international  organisations  and  international  trade  agreements  (including  preferential  trade  arrange- 
ments), such  as  the  General  Agreement  on  Tariffs  and  Trade  and  arrangements  regarding  international  trade  in 
textiles.  Export  quotas,  tariff  preferences  and  other  similar  arrangements  obtained  by  the  Hong  Kong  Special 
Administrative  Region  shall  be  enjoyed  exclusively  by  the  Hong  Kong  Special  Administrative  Region.  The 
Hong  Kong  Special  Admini.strative  Region  shall  have  authority  to  issue  its  own  certificates  of  origin  for  prod- 
ucts manufactured  locally,  in  accordance  with  prevailing  rules  of  origin. 

The  Hong  Kong  Special  Administrative  Region  may,  as  necessary,  establish  official  and  semi-official  eco- 
nomic and  trade  missions  in  foreign  countries,  reporting  the  establishment  of  such  missions  to  the  Central 
People's  Government  for  the  record. 

VII 

The  Hong  Kong  Special  Administrative  Region  shall  retain  the  status  of  an  international  financial  centre. 
The  monetary  and  financial  systems  previously  practised  in  Hong  Kong,  including  the  systems  of  regulation 
and  supervision  of  deposit  taking  institutions  and  financial  markets,  shall  be  maintained. 

The  Hong  Kong  Special  Administrative  Region  Government  may  decide  its  monetary  and  financial  policies 
on  its  own.  It  shall  safeguard  the  free  operation  of  financial  business  and  the  free  flow  of  capital  within,  into 
and  out  of  the  Hong  Kong  Special  Admini.strative  Region.  No  exchange  control  policy  shall  be  applied  in  the 
Hong  Kong  Special  Administrative  Region.  Markets  for  foreign  exchange,  gold,  securities  and  futures  shall 
continue. 

The  Hong  Kong  dollar,  as  the  local  legal  tender,  shall  continue  to  circulate  and  remain  freely  convertible. 
The  authority  to  issue  Hong  Kong  currency  shall  be  vested  in  the  Hong  Kong  Special  Administrative  Region 
Government.  The  Hong  Kong  Special  Admini.strative  Region  Government  may  authorise  designated  banks  to 
issue  or  continue  to  issue  Hong  Kong  currency  under  statutory  authority,  after  satisfying  itself  that  any  issue 
of  currency  will  be  soundly  based  and  that  the  arrangements  for  such  issue  are  consistent  w  ith  the  object  of 
maintaining  the  stability  of  the  currency.  Hong  Kong  currency  bearing  references  inappropriate  to  the  status  of 
Hong  Kong  as  a  Special  Administrative  Region  of  the  People's  Republic  of  China  shall  be  progressively 
replaced  and  withdrawn  from  circulation. 

The  Exchange  Fund  shall  be  managed  and  controlled  by  the  Hong  Kong  Special  Administrative  Region 
Government,  primarily  for  regulating  the  exchange  value  of  the  Hong  Kong  dollar. 
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VIII 

The  Hong  Kong  Special  Administrative  Region  shall  maintain  Hong  Kong's  previous  systems  of  shipping 
management  and  shipping  regulation,  including  the  system  for  regulating  conditions  of  seamen.  The  specific 
functions  and  responsibilities  of  the  Hong  Kong  Special  Administrative  Region  Government  in  the  field  of 
shipping  shall  be  defined  by  the  Hong  Kong  Special  Administrative  Region  Government  on  its  own.  Private 
shipping  businesses  and  shipping-related  businesses  and  private  container  terminals  in  Hong  Kong  may  con- 
tinue to  operate  freely. 

The  Hong  Kong  Special  Administrative  Region  shall  be  authorised  by  the  Central  People's  Government  to 
continue  to  maintain  a  shipping  register  and  issue  related  certificates  under  its  own  legislation  in  the  name  of 
"Hong  Kong,  China". 

With  the  exception  of  foreign  warships,  access  for  which  requires  the  permission  of  the  Central  People's 
Government,  ships  shall  enjoy  access  to  the  ports  of  the  Hong  Kong  Special  Administrative  Region  in  accor- 
dance with  the  laws  of  the  Hong  Kong  Special  Admini.strative  Region. 

IX 

The  Hong  Kong  Special  Administrative  Region  shall  inaintain  the  status  of  Hong  Kong  as  a  centre  of  inter- 
national and  regional  aviation.  Airlines  incorporated  and  having  their  principal  place  of  business  in  Hong  Kong 
and  civil  aviation  related  businesses  may  continue  to  operate.  The  Hong  Kong  Special  Administrative  Region 
shall  continue  the  previous  system  of  civil  aviation  management  in  Hong  Kong,  and  keep  its  own  aircraft  reg- 
ister in  accordance  with  provisions  laid  down  by  the  Central  People's  Government  concerning  nationality 
marks  and  registration  marks  of  aircraft.  The  Hong  Kong  Special  Administrative  Region  shall  be  responsible 
on  its  own  for  matters  of  routine  business  and  technical  management  of  civil  aviation,  including  the  manage- 
ment of  airports,  the  provision  of  air  traffic  services  within  the  flight  information  region  of  the  Hong  Kong 
Special  Administrative  Region,  and  the  discharge  of  other  responsibilities  allocated  under  the  regional  air  navi- 
gation procedures  of  the  International  Civil  Aviation  Organi.sation. 

The  Central  People's  Government  shall,  in  consultation  with  the  Hong  Kong  Special  Administrative  Region 
Government,  make  arrangements  providing  for  air  services  between  the  Hong  Kong  Special  Administrative 
Region  and  other  parts  of  the  People's  Republic  of  China  for  airlines  incorporated  and  having  their  principal 
place  of  business  in  the  Hong  Kong  Special  Administrative  Region  and  other  airlines  of  the  People's  Republic 
of  China.  All  Air  Service  Agreements  providing  for  air  services  between  other  parts  of  the  People's  Republic 
of  China  and  other  states  and  regions  with  .stops  at  the  Hong  Kong  Special  Administrative  Region  and  air  ser- 
vices between  the  Hong  Kong  Special  Administrative  Region  and  other  states  and  regions  with  stops  at  other 
parts  of  the  People's  Republic  of  China  shall  be  concluded  by  the  Central  People's  Government.  For  this  pur- 
pose, the  Central  People's  Government  shall  take  account  of  the  special  conditions  and  economic  interests  of 
the  Hong  Kong  Special  Administrative  Region  and  consult  the  Hong  Kong  Special  Administrative  Region 
Government.  Representatives  of  the  Hong  Kong  Special  Administrative  Region  Government  may  participate 
as  members  of  delegations  of  the  Government  of  the  People's  Republic  of  China  in  air  .service  consultations 
with  foreign  governments  concerning  arrangements  for  such  .services. 

Acting  under  specific  authorisations  from  the  Central  People's  Government,  the  Hong  Kong  Special 
Administrative  Region  Government  may: 

-  renew  or  amend  Air  Service  Agreements  and  arrangements  previously  in  force;  in  principle,  all  such 
Agreements  and  arrangements  may  be  renewed  or  amended  with  the  rights  contained  in  such  previous 
Agreements  and  arrangements  being  as  far  as  possible  maintained; 

-  negotiate  and  conclude  new  Air  Service  Agreements  providing  routes  for  airlines  incorporated  and  having 
their  principal  place  of  business  in  the  Hong  Kong  Special  Administrative  Region  and  rights  for  overflights 
and  technical  .stops;  and 

-  negotiate  and  conclude  provisional  arrangements  where  no  Air  Service  Agreement  with  a  foreign  state  or 
other  region  is  in  force. 

All  scheduled  air  .services  to,  from  or  through  the  Hong  Kong  Special  Administrative  Region  which  do  not 
operate  to,  from  or  through  the  mainland  of  China  shall  be  regulated  by  Air  Service  Agreements  or  provision- 
al arrangements  referred  to  in  this  paragraph. 
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The  Central  People's  Government  shall  give  the  Hong  Kong  Special  Administrative  Region  Government  the 
authority  to: 

-  negotiate  and  conclude  with  other  authorities  all  arrangements  concerning  the  implementation  of  the  above 
Air  Service  Agreements  and  provisional  arrangements; 

-  ssue  licences  to  airlines  incorporated  and  having  their  principal  place  of  business  in  the  Hong  Kong  Special 
Administrative  Region; 

-  designate  such  airlines  under  the  above  Air  Service  Agreements  and  provisional  arrangements;  and 

-  issue  permits  to  foreign  airlines  for  services  other  than  those  to,  from  or  through  the  mainland  of  China. 


The  Hong  Kong  Special  Administrative  Region  shall  maintain  the  educational  system  previously  practised 
in  Hong  Kong.  The  Hong  Kong  Special  Administrative  Region  Government  shall  on  its  own  decide  policies 
in  the  fields  of  culture,  education,  science  and  technology,  including  policies  regarding  the  educational  system 
and  its  admini.stration,  the  language  of  instruction,  the  allocation  of  funds,  the  examination  system,  the  system 
of  academic  awards  and  the  recognition  of  educational  and  technological  qualifications.  Institutions  of  all 
kinds,  including  those  run  by  religious  and  community  organisations,  may  retain  their  autonomy.  They  may 
continue  to  recruit  staff  and  use  teaching  materials  from  outside  the  Hong  Kong  Special  Administrative 
Region.  Students  shall  enjoy  freedom  of  choice  of  education  and  freedom  to  pursue  their  education  outside  the 
Hong  Kong  Special  Administrative  Region. 

XI 

Subject  to  the  principle  that  foreign  affairs  are  the  responsibility  of  the  Central  People's  Government,  rep- 
resentatives of  the  Hong  Kong  Special  Administrative  Region  Government  may  participate,  as  members  of 
delegations  of  the  Government  of  the  People's  Republic  of  China,  in  negotiations  at  the  diplomatic  level  direct- 
ly affecting  the  Hong  Kong  Special  Administrative  Region  conducted  by  the  Central  People's  Government. 
The  Hong  Kong  Special  Administrative  Region  may  on  its  own.  using  the  name  "Hong  Kong,  China",  main- 
tain and  develop  relations  and  conclude  and  implement  agreements  with  states,  regions  and  relevant  interna- 
tional organisations  in  the  appropriate  fields,  including  the  economic,  trade,  financial  and  monetary,  shipping, 
communications,  touristic,  cultural  and  sporting  fields.  Representatives  of  the  Hong  Kong  Special 
Administrative  Region  Government  may  participate,  as  members  of  delegations  of  the  Government  of  the 
People's  Republic  of  China,  in  international  organisations  or  conferences  in  appropriate  fields  limited  to  states 
and  affecting  the  Hong  Kong  Special  Administrative  Region,  or  may  attend  in  such  other  capacity  as  may  be 
permitted  by  the  Central  People's  Government  and  the  organisation  or  conference  concerned,  and  may  express 
their  views  in  the  name  of  "Hong  Kong,  China".  The  Hong  Kong  Special  Administrative  Region  may,  using 
the  name  "Hong  Kong,  China",  participate  in  international  organisations  and  conferences  not  limited  to  states. 

The  application  to  the  Hong  Kong  Special  Administrative  Region  of  international  agreements  to  which  the 
People's  Republic  of  China  is  or  becomes  a  party  shall  be  decided  by  the  Central  People's  Government,  in 
accordance  with  the  circumstances  and  needs  of  the  Hong  Kong  Special  Administrative  Region,  and  after  seek- 
ing the  views  of  the  Hong  Kong  Special  Administrative  Region  Government.  International  agreements  to 
which  the  People's  Republic  of  China  is  not  a  party  but  which  are  implemented  in  Hong  Kong  may  remain 
implemented  in  the  Hong  Kong  Special  Administrative  Region.  The  Central  People's  Government  shall,  as 
necessary,  authorise  or  assist  the  Hong  Kong  Special  Administrative  Region  Government  to  make  appropriate 
arrangements  for  the  application  to  the  Hong  Kong  Special  Administrative  Region  of  other  relevant  interna- 
tional agreements.  The  Central  People's  Government  shall  take  the  necessary  steps  to  ensure  that  the  Hong 
Kong  Special  Administrative  Region  shall  continue  to  retain  its  status  in  an  appropriate  capacit)  in  those  inter- 
national organisations  of  which  the  People's  Republic  of  China  is  a  member  and  in  which  Hong  Kong  parti- 
cipates in  one  capacity  or  another.  The  Central  People's  Government  shall,  where  necessary,  facilitate  the  con- 
tinued participation  of  the  Hong  Kong  Special  Administrative  Region  in  an  appropriate  capacity  in  tho.se  inter- 
national organisations  in  which  Hong  Kong  is  a  participant  in  one  capacity  or  another,  but  of  which  the 
People's  Republic  of  China  is  not  a  member. 

Foreign  consular  and  other  official  or  semi-official  missions  may  be  established  in  the  Hong  Kong  Special 
Administrative  Region  with  the  approval  of  the  Central  People's  Government.  Consular  and  other  official  mis- 
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sions  established  in  Hong  Kong  by  states  which  have  estabhshed  formal  diplomatic  relations  with  the  People's 
Republic  of  China,  may  be  maintained.  According  to  the  circumstances  of  each  case,  consular  and  other  offi- 
cial missions  of  stales  having  no  formal  diplomatic  relations  with  the  People's  Republic  of  China  may  either 
be  maintained  or  changed  to  semi-official  missions.  States  not  recognised  by  the  Peoples  Republic  of  China 
can  only  establish  non-governmental  institutions. 

The  United  Kingdom  may  establish  a  Consulate-General  in  the  Hong  Kong  Special  Administrative  Region. 

XII 

The  maintenance  of  public  order  in  the  Hong  Kong  Special  Administrative  Region  shall  be  the  responsibil- 
ity of  the  Hong  Kong  Special  Administrative  Region  Government.  Military  forces  sent  by  the  Central  People's 
Government  to  be  stationed  in  the  Hong  Kong  Special  Administrative  Region  for  the  purpose  of  defence  shall 
not  interfere  in  the  internal  affairs  of  the  Hong  Kong  Special  Administrative  Region.  E.\penditure  for  these  mil- 
itary forces  shall  be  borne  by  the  Central  People's  Government. 

XIII 

The  Hong  Kong  Special  Administrative  Region  Government  shall  protect  the  rights  and  freedoms  of  inhab- 
itants and  other  persons  in  the  Hong  Kong  Special  Administrative  Region  according  to  law.  The  Hong  Kong 
Special  Administrative  Region  Government  shall  maintain  the  rights  and  freedoms  as  provided  for  by  the  laws 
previously  in  force  in  Hong  Kong,  including  freedom  of  the  person,  of  speech,  of  the  press,  of  assembly,  of 
association,  to  form  and  join  trade  unions,  of  correspondence,  of  travel,  of  movement,  of  strike,  of  demon- 
stration, of  choice  of  occupation,  of  academic  research,  of  belief,  inviolability  of  the  home,  the  freedom  to 
marry  and  the  right  to  rai.se  a  family  freely. 

Every  person  shall  have  the  right  to  confidential  legal  advice,  access  to  the  courts,  representation  in  the 
courts  by  lawyers  of  his  choice,  and  to  obtain  judicial  remedies.  Every  person  shall  have  the  right  to  challenge 
the  actions  of  the  executive  in  the  courts. 

Religious  organisations  and  believers  may  maintain  their  relations  with  religious  organisations  and  believ- 
ers elsewhere,  and  .schools,  hospitals  and  welfare  institutions  run  by  religious  organisations  may  be  continued. 
The  relationship  between  religious  organisations  in  the  Hong  Kong  Special  Administrative  Region  and  those 
in  other  parts  of  the  People's  Republic  of  China  shall  be  based  on  the  principles  of  non-subordination,  non- 
interference and  mutual  respect. 

The  provisions  of  the  International  Covenant  on  Civil  and  Political  Rights  and  the  International  Covenant 
on  Economic,  Social  and  Cultural  Right  as  applied  to  Hong  Kong  shall  remain  in  force. 

XIV 

The  following  categories  of  persons  shall  have  the  right  of  abode  in  the  Hong  Kong  Special  Administrative 
Region,  and,  in  accordance  with  the  law  of  the  Hong  Kong  Special  Administrative  Region,  be  qualified  to 
obtain  permanent  identity  cards  issued  by  the  Hong  Kong  Special  Administrative  Region  Government,  which 
state  their  right  of  abode: 

-  all  Chinese  nationals  who  were  bom  or  who  have  ordinarily  resided  in  Hong  Kong  before  or  after  the  estab- 
lishment of  the  Hong  Kong  Special  Administrative  Region  for  a  continuous  period  of  7  years  or  more,  and 
persons  of  Chinese  nationality  bom  outside  Hong  Kong  of  .such  Chinese  nationals: 

-  all  other  persons  who  have  ordinarily  resided  in  Hong  Kong  before  or  after  the  establishment  of  the  Hong 
Kong  Special  Administrative  Region  for  a  continuous  period  of  7  years  or  more  and  who  have  taken  Hong 
Kong  as  their  place  of  permanent  residence  before  or  after  the  establishment  of  the  Hong  Kong  Special 
Administrative  Region,  and  persons  under  21  years  of  age  who  were  bom  of  such  persons  in  Hong  Kong 
before  or  after  the  establishment  of  the  Hong  Kong  Special  Administrative  Region; 

-  any  other  persons  who  had  the  right  of  abode  only  in  Hong  Kong  before  the  establishment  of  the  Hong  Kong 
Special  Administrative  Region. 

The  Central  People's  Government  shall  authorise  the  Hong  Kong  Special  Administrative  Region 
Govemment  to  issue,  in  accordance  with  the  law,  passports  of  the  Hong  Kong  Special  Administrative  Region 
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of  the  People's  Republic  of  China  to  all  Chinese  nationals  who  hold  permanent  identity  cards  of  the  Hong 
Kong  Special  Administrative  Region,  and  travel  documents  of  the  Hong  Kong  Special  Administrative  Region 
of  the  People's  Republic  of  China  to  all  other  persons  lawfully  residing  in  the  Hong  Kong  Special 
Administrative  Region.  The  above  passports  and  documents  shall  be  valid  for  all  states  and  regions  and  shall 
record  the  holder's  right  to  return  to  the  Hong  Kong  Special  Administrative  Region. 

For  the  purpose  of  travelling  to  and  from  the  Hong  Kong  Special  Administrative  Region,  residents  of  the 
Hong  Kong  Special  Administrative  Region  may  use  travel  documents  issued  by  the  Hong  Kong  Special 
Administrative  Region  Government,  or  by  other  competent  authorities  of  the  People's  Republic  of  China,  or 
of  other  states.  Holders  of  permanent  identity  cards  of  the  Hong  Kong  Special  Administrative  Region  may  have 
this  fact  stated  in  their  travel  documents  as  evidence  that  the  holders  have  the  right  of  abode  in  the  Hong  Kong 
Special  Administrative  Region. 

Entry  into  the  Hong  Kong  Special  Administrative  Region  of  persons  from  other  parts  of  China  shall  con- 
tinue to  be  regulated  in  accordance  with  the  present  practice. 

The  Hong  Kong  Special  Administrative  Region  Government  may  apply  immigration  controls  on  entry,  stay 
in  and  departure  from  the  Hong  Kong  Special  Administrative  Region  by  persons  from  foreign  states  and 
regions. 

Unless  restrained  by  law,  holders  of  valid  travel  documents  shall  be  free  to  leave  the  Hong  Kong  Special 
Administrative  Region  without  special  authorisation. 

The  Central  People's  Government  shall  assist  or  authorise  the  Hong  Kong  Special  Administrative  Region 
Government  to  conclude  visa  abolition  agreements  with  states  or  regions. 


ANNEX  II 
SINO-BRITISH  JOINT  LIAISON  GROUP 

1.  In  furtherance  of  their  common  aim  and  in  order  to  ensure  a  smooth  transfer  of  government  in  1997,  the 
Government  of  the  United  Kingdom  and  the  Government  of  the  People's  Republic  of  China  have  agreed  to 
continue  their  discussions  in  a  friendly  spirit  and  to  develop  the  co-operative  relationship  which  already  exists 
between  the  two  Governments  over  Hong  Kong  with  a  view  to  the  effective  implementation  of  the  Joint 
Declaration. 

2.  In  order  to  meet  the  requirements  for  liaison,  consultation  and  the  exchange  of  information,  the  two 
Governments  have  agreed  to  set  up  a  Joint  Liaison  Group. 

3.  The  functions  of  the  Joint  Liaison  Group  shall  be: 

(a)  to  conduct  consultations  on  the  implementation  of  the  Joint  Declaration; 

(b)  to  discuss  matters  relating  to  the  smooth  transfer  of  government  in  1997; 

(c)  to  exchange  information  and  conduct  consultations  on  such  subjects  as  may  be  agreed  by  the  two  sides. 

Matters  on  which  there  is  disagreement  in  the  Joint  Liaison  Group  shall  be  referred  to  the  two  Governments 
for  .solution  through  consultations. 

4.  Matters  for  consideration  during  the  first  hall  of  the  period  between  the  establishment  of  the  Joint  Liaison 
Group  and  1  July  1997  shall  include: 

(a)  action  to  be  taken  by  the  two  Governments  to  enable  the  Hong  Kong  Special  Administrative  Region  to 
maintain  its  economic  relations  as  a  separate  customs  territory,  and  in  particular  to  ensure  the  mainte- 
nance of  Hong  Kong's  participation  in  the  General  Agreement  on  Tariffs  and  Trade,  the  Multifibre 
Arrangement  and  other  international  arrangements;  and 

(b)  action  to  be  taken  by  the  two  Governments  to  ensure  the  continued  application  of  international  rights 
and  obligations  affecting  Hong  Kong. 

5.  The  two  Governments  have  agreed  that  in  the  second  half  of  the  period  between  the  establishment  of  the 
Joint  Liaison  Group  and  I  July  1997  there  will  be  need  for  closer  co-operation,  which  will  thca^fore  be  inten- 
sified during  that  period.  Matters  for  consideration  during  this  second  period  shall  include: 

(a)   procedures  to  be  adopted  for  the  smooth  transition  in  1997; 
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(b)  action  to  assist  the  Hong  Kong  Special  Administrative  Region  to  maintain  and  develop  economic  and 
cultural  relations  and  conclude  agreements  on  these  matters  with  states,  regions  and  relevant  interna- 
tional organisations. 

6.  The  Joint  Liaison  Group  shall  be  an  organ  for  liaison  and  not  an  organ  of  power.  It  shall  play  no  part  in  the 
administration  of  Hong  Kong  or  the  Hong  Kong  Special  Administrative  Region.  Nor  shall  it  have  any  super- 
visory role  over  that  administration.  The  members  and  supporting  staff  of  the  Joint  Liaison  Group  shall  only 
conduct  activities  with  the  scope  of  the  functions  of  the  Joint  Liai.son  Group. 

7.  Each  side  shall  designate  a  senior  representative,  who  shall  be  of  Ambassadorial  rank,  and  four  other  mem- 
bers of  the  group.  Each  side  may  send  up  to  20  supporting  staff. 

8.  The  Joint  Liaison  Group  shall  be  established  on  the  entry  into  force  of  the  Joint  Declaration.  From  I  July 
1988  the  Joint  Liaison  Group  shall  have  its  principal  base  in  Hong  Kong.  The  Joint  Liaison  Group  shall  con- 
tmue  its  work  until  I  January  2000. 

9.  The  Joint  Liaison  Group  shall  meet  in  Beijing,  London  and  Hong  Kong.  It  shall  meet  at  least  once  in  each 
of  the  three  locations  in  each  year.  The  venue  for  each  meeting  shall  be  agreed  between  the  two  sides. 

10.  Members  of  the  Joint  Liaison  Group  shall  enjoy  diplomatic  privileges  and  immunities  as  appropriate  when 
in  the  three  locations.  Proceedingsof  the  Joint  Liaison  Group  shall  remain  confidential  unless  otherwise  agreed 
between  the  two  sides. 

1 1 .  The  Joint  Liaison  Group  may  by  agreement  between  the  two  sides  decide  to  set  up  specialist  sub-groups  to 
deal  with  particular  subjects  requiring  expert  assistance. 

12.  Meetings  of  the  Joint  Liaison  Group  and  sub-groups  may  be  attended  by  experts  other  than  the  members 
of  the  Joint  Liaison  Group.  Each  side  shall  determine  the  composition  of  its  delegation  to  particular  meetings 
of  the  Joint  Liaison  Group  or  sub-group  in  accordance  with  the  subjects  to  be  discussed  and  the  venue  chosen. 

13.  The  working  procedures  of  the  Joint  Liaison  Group  shall  be  discussed  and  decided  upon  by  the  two  sides 
within  the  guidelines  laid  down  in  this  Annex. 


ANNEX  III 

LAND  LEASES 

The  Government  of  the  United  Kingdom  and  the  Government  of  the  People's  Republic  of  China  have 
agreed  that,  with  effect  from  the  entry  into  force  of  the  Joint  Declaration,  land  leases  in  Hong  Kong  and  other 
related  matters  shall  be  dealt  with  in  accordance  with  the  following  provisions: 

1 .  All  lea.ses  of  land  granted  or  decided  upon  before  the  entry  into  force  of  the  Joint  Declaration  and  those 
granted  thereafter  in  accordance  with  paragraph  2  or  3  of  this  Annex,  and  which  extend  beyond  30  June  1997. 
and  all  rights  in  relation  to  such  leases  shall  continue  to  be  recogni.sed  and  protected  under  the  law  of  the  Hong 
Kong  Special  Administrative  Region. 

2.  All  leases  of  land  granted  by  the  British  Hong  Kong  Government  not  containing  a  right  of  renewal  that 
expire  before  30  June  1997,  except  short  term  tenancies  and  leases  for  special  purpo.ses.  may  be  extended  if 
the  lessee  so  wishes  for  a  period  expiring  not  later  than  30  June  2047  without  payment  of  an  additional  pre- 
mium. An  annual  rent  shall  be  charged  from  the  date  of  extension  equivalent  to  3  per  cent  of  the  rateable  value 
of  the  property  at  that  date,  adjusted  in  step  with  any  changes  in  the  rateable  value  thereafter.  In  the  case  of  old 
schedule  lot.s,  village  lots,  small  houses  and  similar  rural  holdings,  where  the  property  was  on  30  June  1984 
held  by,  or,  in  the  case  of  small  houses  granted  after  that  date,  the  property  is  granted  to,  a  person  descended 
through  the  male  line  from  a  person  who  was  in  1898  a  resident  of  an  established  village  in  Hong  Kong,  the 
rent  shall  remain  unchanged  so  long  as  the  property  is  held  by  that  person  or  by  one  of  his  lawful  successors 
in  the  male  line.  Where  lea.ses  of  land  not  having  a  right  of  renewal  expire  after  30  June  1997.  they  shall  be 
dealt  with  in  accordance  with  the  relevant  land  laws  and  policies  of  the  Hong  Kong  Special  Administrative 
Region. 

3.  From  the  entry  into  force  of  the  Joint  Declaration  until  30  June  1997.  new  leases  of  land  may  be  granted  by 
the  British  Hong  Kong  Government  for  terms  expiring  not  later  than  30  June  2047.  Such  leases  shall  be  grant- 
ed at  a  premium  and  nominal  rental  until  30  June  1997,  after  which  date  they  shall  not  require  payment  of  an 
additional  premium  but  an  annual  rent  equivalent  to  3  per  cent  of  the  rateable  value  of  the  property  at  that  date. 
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adjusted  in  step  with  changes  in  the  rateable  value  thereafter,  shall  be  charged. 

4.  The  total  amount  of  new  land  to  be  granted  under  paragraph  3  of  this  Annex  shall  be  limited  to  50  hectares 
a  year  (excluding  land  to  be  granted  to  the  Hong  Kong  Housing  Authority  for  public  rental  housing)  from  the 
entry  into  force  of  the  Joint  Declaration  until  30  June  1997. 

5.  Modifications  of  the  conditions  specified  in  leases  granted  by  the  British  Hong  Kong  Government  may  con- 
tinue to  be  granted  before  1  July  1997  at  a  premium  equivalent  to  the  difference  between  the  value  of  the  land 
under  the  previous  conditions  and  its  value  under  the  modified  conditions. 

6.  From  the  entry  into  force  of  the  Joint  Declaration  until  30  June  1997,  premium  income  obtained  by  the 
British  Hong  Kong  Government  from  land  transactions  shall,  after  deduction  of  the  average  cost  of  land  pro- 
duction, be  shared  equally  between  the  British  Hong  Kong  Government  and  the  future  Hong  Kong  Special 
Administrative  Region  Government.  All  the  income  obtained  by  the  British  Hong  Kong  Government,  includ- 
ing the  amount  of  the  above  mentioned  deduction,  shall  be  put  into  the  Capital  Works  Reserve  Fund  for  the 
financing  of  land  development  and  public  works  in  Hong  Kong.  The  Hong  Kong  Special  Administrative 
Region  Government's  share  of  the  premium  income  shall  be  deposited  in  banks  incorporated  in  Hong  Kong 
and  shall  not  be  drawn  on  except  for  the  financing  of  land  development  and  public  works  in  Hong  Kong  in 
accordance  with  the  provisions  of  paragraph  7(d)  of  this  Annex. 

7.  A  Land  Commission  shall  be  established  in  Hong  Kong  immediately  upon  the  entry  into  force  of  the  Joint 
Declaration.  The  Land  Commission  shall  be  composed  of  an  equal  number  of  officials  designated  respectively 
by  the  Government  of  the  United  Kingdom  and  the  Government  of  the  People's  Republic  of  China  together 
with  necessary  supporting  staff  The  officials  of  the  two  sides  shall  be  responsible  to  their  respective  govern- 
ments. The  Land  Commission  shall  be  dissolved  on  30  June  1997. 

The  terms  of  reference  of  the  Land  Commission  shall  be: 

(a)  to  conduct  consultations  on  the  implementation  of  this  Annex; 

(b)  to  monitor  observance  of  the  limit  specified  in  paragraph  4  of  this  Annex,  the  amount  of  land  granted 
to  the  Hong  Kong  Housing  Authority  for  public  rental  housing,  and  the  division  and  use  of  premium 
income  referred  to  in  paragraph  6  of  this  Annex; 

(c)  to  consider  and  decide  on  proposals  from  the  British  Hong  Kong  Government  for  increasing  the  limit 
referred  to  in  paragraph  4  of  this  Annex; 

(d)  to  examine  proposals  for  drawing  on  the  Hong  Kong  Special  Administrative  Region  Government's 
share  of  premium  income  referred  to  in  paragraph  6  of  this  Annex  and  to  make  recommendations  to  the 
Chinese  side  for  decision. 

Matters  on  which  there  is  disagreement  in  the  Land  Commission  shall  be  referred  to  the  Government  of  the 
United  Kingdom  and  the  Government  of  the  People's  Republic  of  China  for  decision. 

8.       Specific  details  regarding  the  establishment  of  the  Land  Commission  shall  be  finalised  separately  by 
the  two  sides  through  consultations. 
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MEMORANDA 
(Exchanged  Between  the  Two  Sides) 

UNITED  KINGDOM  MEMORANDUM 

In  connection  with  the  Joint  Declaration  of  the  Government  of  the  United  Kingdom  of  Great  Britain  and 
Northern  Ireland  and  the  Government  of  the  People's  Republic  of  China  on  the  question  of  Hong  Kong  to 
be  signed  this  day,  the  Government  of  the  United  Kingdom  declares  that,  subject  to  the  completion  of  the 
necessary  amendments  to  the  relevant  United  Kingdom  legislation: 

(a)  All  persons  who  on  30  June  1997  are,  by  virtue  of  a  connection  with  Hong  Kong,  British  Dependent 
Territories  Citizens  (BDTCs)  under  the  law  in  force  in  the  United  Kingdom  will  cease  to  be  BDTCs 
with  effect  from  1  July  1997,  but  will  be  eligible  to  retain  an  appropriate  status  which,  without  con- 
ferring the  right  of  abode  in  the  United  Kingdom,  will  entitle  them  to  continue  to  use  passports 
issued  by  the  Government  of  the  United  Kingdom.  This  status  will  be  acquired  by  such  persons  only 
if  they  hold  or  are  included  in  such  a  British  passport  issued  before  1  July  1997,  except  that  eligible 
persons  bom  on  or  after  I  January  1997  but  before  July  1997  may  obtain  or  be  included  in  such  a 
passport  up  to  31  December  1997. 

(b)  No  person  will  acquire  BDTC  status  on  or  after  1  July  1997  by  virtue  of  a  connection  with  Hong 
Kong.  No  person  bom  on  or  after  1  July  1997  will  acquire  the  status  referred  to  as  being  appropriate 
in  sub-paragraph  (a). 

(c)  United  Kingdom  consular  officials  in  the  Hong  Kong  Special  Administrative  Region  and  elsewhere 
may  renew  and  replace  passports  of  persons  mentioned  in  sub-paragraph  (a)  and  may  also  issue  them 
to  persons,  bom  before  1  July  1997  of  such  persons,  who  had  previously  been  included  in  the  passport 
of  their  parent. 

(d)  Those  who  have  obtained  or  been  included  in  passports  issued  by  the  Govemment  of  the  United 
Kingdom  under  sub-paragraphs  (a)  and  (c)  will  be  entitled  to  receive,  upon  request,  British  consular 
services  and  protection  when  in  third  countries. 

Bejin^.  19  December  1984. 


CHINESE  MEMORANDUM 

The  Govemment  of  the  People's  Republic  of  China  has  received  the  memorandum  from  the  Govemment 
of  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland  dated  19  December  1984. 

Under  the  Nationality  Law  of  the  People's  Republic  of  China,  all  Hong  Kong  Chinese  compatriots,  whether 
they  are  holders  of  the  "British  Dependent  Territories  Citizens'  Passport"  or  not,  are  Chinese  nationals. 

Taking  account  of  the  hi.storical  background  of  Hong  Kong  and  its  realities,  the  competent  authorities  of 
the  Govemment  of  the  People's  Republic  of  China  will,  with  effect  from  1  July  1997,  permit  Chinese 
nationals  in  Hong  Kong  who  were  previously  called  "British  Dependent  Territories  Citizen.s"  to  use  travel 
documents  issued  by  the  Govemment  of  the  United  Kingdom  for  the  purpose  of  travelling  to  other  states  and 
regions. 

The  above  Chinese  nationals  will  not  be  entitled  to  British  consular  protection  in  the  Hong  Kong  Special 
Administrative  Region  and  other  parts  of  the  People's  Republic  of  China  on  account  of  their  holding  the 
above-mentioned  British  travel  documents. 

Beijing,  19  December  1984. 
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BRITAIN'S  RECORD 
IN  HONG  KONG 

With  only  6  million  people  and  a  land  area  of  little  over  400 
square  miles,  Hong  Kong  is  one  of  the  economic  wonders  of 
the  world,  a  monument  to  successful  free  market  capitalism. 
If  the  facts  of  geography  and  history  had  been  different  the 
territory  would  now  be  a  flourishing  independent  state.  Yet 
with  the  transfer  of  sovereignty  and  control  to  China  at 
midnight  on  30  June  1 997,  Hong  Kong  becomes  a  Special 
Administrative  Region  of  the  PRC  with  a  'high  degree  of 
autonomy';  the  theory  of  'one  country,  two  systems'  will  be 
put  into  practice  for  the  first  time. 

After  detailing  with  the  negotiations  which  led  to  the 
Joint  Declaration,  this  study  explains  how  Hong  Kong 
representatives  were  given  a  voice  in  determining  policy, 
and  considers  whether  there  were  alternative  approaches 
which  might  have  yielded  better  results.  It  also  sets  out 
the  background  to  the  long  and  acrimonious  dispute  over 
elections,  showing  that  differences  between  Britain  and 
China  in  this  sensitive  area  did  not  begin  with  Mr  Patten. 

'Sir  Robin  McLaren  brings  to  his  history  of  the  British  record 
in  Hong  Kong  an  unrivalled  personal  experience  of  British 
administration,  stretching  back  over  more  than  thirty  years. 
He  paints  a  vivid  picture  of  the  extremely  limited  room  for 
diplomatic  manoeuvre  available  to  the  British  government 
throughout  these  years.  This  admirably  concise  and  readable 
account  is  recommended  to  specialist  and  generalist  alike.'  - 
The  Lord  Gillmore  of  Thamesfield 

'Sir  Robin  McLaren  has  skilfully  tapped  his  own  deep  well  of 
experience  to  produce  a  meticulously  balanced  and  crisply 
readable  account  of  a  hugely  unpredictable  success  story  of 
Sino-British  partnership.'  -  The  Lord  Howe  ofAberavon 
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